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Htriftii States Court at Appeals 

** v. 

Fob the District of Columbia 
No. 10002 


Joint Anti-Fascist Refugee Committee, 

Appellant, 


Tom C. Clark, Attorney General of the United States, ei al., 

AppeUees . 


BRIEF FOR APPELLANT 


This is an appeal, brought pursuant to 28 U. S. C. 
§ 225(a) (Judicial Code, § 128(a), Feb. 7, 1925, c. 150, 43 
Stat. 813, Feb. 13, 1925, c. 229, § 1, 43 Stat. 936), from aik 
order dismissing the complaint and denying plaintiff’s mo¬ 
tion for a preliminary injunction (JA. 15) in an action 
involving the constitutionality of Executive Order #9835, 

the so-called “Loyalty Order.” 

' • 

* i 

| 

The Pleadings j 

• > 

The instant action is brought for declaratory and in¬ 
junctive relief by the Joint Anti-Fascist Refugee Com¬ 
mittee (hereinafter sometimes referred to as “JAFRC ,r ), 
an unincorporated association located in New York City, 
N. Y., against Tom C. Clark, Attorney General of the 
United States, Seth W. Richardson, Chairman of the 


Statement • 
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Loyalty Review Board of the Civil Service Commission, 
and the rest of the members of that Board. The defendants 
are named in their capacity as individuals. Plaintiff seeks 
to remedy and enjoin the action of defendants acting under 
Executive Order #9835 which the plaintiff declares to he 
unconstitutional. 

4 

The first cause of action alleges that the JAFRC has 
conducted relief activities under governmental supervision 
(J.A. 3) since its inception in 1942 for the benefit of 
anti-fascist refugees who had fought with and assisted 
the duly constituted government of Spain in its opposition 
to the efforts of Francisco Franco to overthrow that govern¬ 
ment by armed force (J.A. 4). The JAFRC assisted in 
the release of such refugees from concentration camps and 
for their transportation, asylum and other aid; and at the 
present time the JAFRC is principally devoted to aiding 
such anti-fascist refugees by money, food, clothing, and 
medical assistance (JA. 4,15-25). A total of $1,011,448.00 
in cash and $217,903.00 in kind was disbursed by the 
JAFRC from 1942 through 1947 for relief (JA 4). The 
funds for these relief activities were raised at social affairs, 
rallies, meetings, dinners, theatre parties, etc., conducted 
by the JAFRC, so that plaintiff’s ability to carry on its 
relief work is based upon the good will of the American 
people which it has enjoyed (JA 4-5). 

The plaintiff’s work has been and will continue to be 
seriously and irreparably damaged by actions of the 
defendants purportedly done pursuant to Executive Order 
#9835 (JA. 5). 

That Order was issued on March 25, 1947 and recited 
that it was based upon the President’s constitutional 
powers and upon powers delegated by the Congress (JA. 
5). The stated purpose of Executive Order #9835 was to 
establish standards and machinery for determining the 
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loyalty of Federal civil service employees and applicants ■ 
(J.A. 5). It provided for the establishment of the Civil 
Service Commission Loyalty Review Board which was to 
be furnished by the Department of Justice with, and was j 
to disseminate to all departments and agencies, the name of j 
each foreign or domestic organization, association, move- i 
ment, group, or combination of persons which the Attorney I 
General, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist or subversive, 
or as having adopted a policy of advocating or approving \ 
the commission of acts of force or violence to deny others j 
their rights under the Constitution *of the United States 
or as seeking to alter the form of government of the United ! 
States by unconstitutional means (JA 5-6). Member- j 
ship in, affiliation with, “or sympathetic association with 
any” such designated “organization, association, move-! 
ment, group or combination of persons” could, under the 
Order, “be considered in connection with the determina¬ 
tion of disloyalty” (JA 5-6). 

i 

. i 

On November 24, 1947, in a letter to the defendant 
Seth W. Richardson, the defendant Tom C. Clark listed! 
the plaintiff, among 90 organizations, as “subversive” 
although plaintiff never received any notice or hearing 
concerning such designation (JA. 6), and on December 4,j 
1947, the defendant Richardson released that letter to be! 
publicized (JA. 7). 

The publication of that letter caused plaintiff serious! 
injury. As a direct result of the dissemination of thej 
defendant Tom C. Clark’s designation of the plaintiff asj 
“subversive”: the Bureau of Internal Revenue announced 
that it has revoked its ruling classifying the JAFRC as 
a tax-exempt organization (JA. 7, 26-27); contributors^ 
especially present and prospective civil servants, reduced 
or discontinued their contributions to the plaintiff (JA. 
7, 32); licenses required for the solicitation of funds have 


been refused the JAFRC (JA. 7); meeting places and 
facilities necessary for the conduct of the JAFRC fund¬ 
raising activities have been denied to the plaintiff (J.A. 7, 
30-33); and the taint placed by the defendants upon the 
JAFRC lost the organization the support of speakers, en¬ 
tertainers, members and other participants (J.A. 8, 26). 
In response to a letter sent by Helen R. Bryan (JA. 27), 
the JAFRC Executive Secretary, the various local chapters 
in Chicago (JA. 27), Seattle (JA. 27), San Francisco 
(JA. 27-8), Philadelphia (JA. 28) and Boston (J.A 
28-30) have indicated that the injurious effect of the 
Attorney General’s appellation of the JAFRC as “sub¬ 
versive” has been nationwide. 

The complaint further alleges that the acts of the 
defendants were without warrant in law and deprived 
plaintiff of its rights in violation of the Constitution (JA. 
8); and that Section 9A of the Hatch Act and Executive 
Order #9835 are repugnant to the First, Ninth, Tenth and 
Fifth Amendments to the United States Constitution (JA. 
8-9). 

Upon these allegations, and upon the recitations of 
other jurisdictional requirements (JA. 9), the first cause 
of action prays for a declaratory judgment (J.A9) and 
the second cause of action prays for injunctive relief 
(J.A 9-10). 

The prayer for relief is for: (1) a delaration that Ex¬ 
ecutive Order #9835 and Section 9A as applied by Execu¬ 
tive Order #9835 are unconstitutional; (2) an injunction: 

(a) restraining the further dissemination by de¬ 
fendants of the name of plaintiff as a designated 
organization; 

(b) directing defendants to remove plaintiff’s 
name from the list of designated organizations and 
to make a public statement thereof; 



, ■ . . • • • ■ , ; • -- 
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, (c) restraining defendants from taking any other 
action which may be based upon the inclusion of 
plaintiff’s name in the list of designated organiza¬ 
tions; and 

/ * . * *« t ;* 

(3) a preliminary injunction for the same relief pendente 
life requested in the preceding prayer for injunctive relief 
(J.A. 10-12). 

Proceedings Below 

Simultaneously with the service of the complaint, plain¬ 
tiff moved for a three-judge court pursuant to 28 XL S. C. 
§ 380a and for a preliminary injunction (JA. 2, 11). De¬ 
fendants cross-moved to dismiss the complaint (JAu 34). 
All the motions were argued before Judge Letts who, after 
denying the application for a three-judge court, proceeded 
directly to hear and consider the other motions. The mo¬ 
tion to dismiss was granted and the injunction denied, with¬ 
out opinion, by order filed June 4, 1948 (JA. 35). There¬ 
after this appeal was duly instituted. 

The Statutes and Orders Involved 

- * 1 . * ... 

1. Section 9A of the Hatch Act (Act of Aug. 2, 1939, 
c. 410, §9A, 53 Stat. 1148,18 U. S. C. §61 i): 

* Ut , * 

“ (1) It shall be unlawful for any person em¬ 
ployed in any capacity by any agency of the Federal 
Government, whose compensation, or any part there- 
of, is paid from funds authorized or appropriated 
by any Act of Congress, to have membership in any 
political party or organization which advocates the 
overthrow of our constitutional form of government 
in the United States. 

(2) Any person violating the provisions of this 
section shall be immediately removed from the posi- 



tion or office held by him, and thereafter no part of 
the funds appropriated by any Act of Congress for 
such position or office shall be used to pay the com¬ 
pensation of such person.” 

2. The pertinent portions of Executive Order #9835 
(12 Fed. Beg. 1935 (1947)): 

(a) Preamble. 

“Now, therefore, by virtue of the authority 
vested in me by the Constitution and statutes of the 
United States, including the Civil Service Act of 
1883 (22 Stat. 403), as amended, and section 9A of 
the act approved August 2, 1939 (18 U. S. C. 61i), 
and as President and Chief Executive of the United 
States, it is hereby, in the interest of the internal 
management of the Government, ordered as fol¬ 
lows”: 

(b) Part III, Section 3. 

“The Loyalty Beview Board shall currently be 
furnished by the Department of Justice the name of 
each foreign or domestic organization, association, 
movement, group or combination of persons which 
the Attorney General, after appropriate investiga¬ 
tion and determination, designates as totalitarian, 
fascist, communist or subversive, or as having 
adopted a policy of advocating or approving the 
commission of acts of force or violence to deny 
others their rights under the Constitution of the 
United States, or as seeking to alter the form of 
government of the United States by unconstitutional 
means. 

a. The Loyalty Beview Board shall disseminate 
such information to all departments and agencies.” 

(c) Part Y. 

“1. The standard for the refusal of employment 
or the removal from employment in an executive 
department or agency on grounds relating to loyalty 
shall be that, on all the evidence, reasonable grounds 






exist for belief that the person involved is disloyal 
to the Government of the United States. 

2. Activities and associations of an applicant or 
employee which may be considered in connection 
with the determination of disloyalty may include 
one or more of the following: 

a. Sabotage, espionage, or attempts or prepara¬ 
tions therefor, or knowingly associating with spies 
or saboteurs; 

b. Treason or sedition or advocacy thereof; 

c. Advocacy of revolution or force or violence to 
alter the constitutional form of government of the 
United States; 

d. Intentional, unauthorized disclosure to any 
person, under circumstances which may indicate dis¬ 
loyalty to the United States, of documents or infor T 
mation of a confidential or non-public character ob¬ 
tained by the person making the disclosure as a re¬ 
sult of his employment by the Government of the 
United States; 

e. Performing or attempting to perform his du¬ 
ties, or otherwise acting, so as to serve the interests 
of another government m preference to the interests 
of the United States. 

f. Membership in, affiliation with or sympathetic 
association with any foreign or domestic organiza¬ 
tion, association, movement, group or combination 
of persons, designated by the Attorney General as 
totalitarian, fascist, communist, or subversive, or as 
having adopted a policy of advocating or approving 
the commission of acts of force or violence to deny 
other persons their rights under the Constitution of 
the United States, or as seeking to alter the form of 
government of the United States by unconstitutional 





Summary of Argument 

The promulgation of Executive Order #9835 and the 
action of the defendants pursuant thereto of which the 
JAFRC complains, create justiciable issues and are prop¬ 
erly the subject matter of judicial review. The listing of 
the JAFRC as a subversive organization impairs recog¬ 
nized property and constitutional rights and the relief 
sought is appropriate for the protection of those rights. 
Indeed, if the auspices of a court of equity were not avail¬ 
able to the JAFRC, neither the organization nor any of its 
members could otherwise obtain any relief from a deroga¬ 
tory characterization which has caused the JAFRC the loss 
of members, contributors, supporters and the use of the 
facilities whereby the social and humanitarian objectives 
of the organization might be realized. The Executive Order 
and the action allegedly taken pursuant to it clearly con¬ 
stitute governmental action which is justiciable and review- 
able. And since the complaint alleges that this govern¬ 
mental action exceeds the constitutional limits imposed 
upon the executive branch of the government as well as the 
legislative branch, a cause of action in equity has been 
stated. 

The Executive Order and the action allegedly taken 
pursuant thereto assert powers not delegated to the gov¬ 
ernment and reserved to the people of the United States 
by the Ninth and Tenth Amendments to the United States 
Constitution. For there is no power in any branch of our 
government to perform the function assigned to the Attor¬ 
ney General by the Executive Order, i. e., to define what is 
proper and orthodox in political thought, expression and 
association. Moreover, whatever power the executive may 
have to remove federal employees, that power has been 
exceeded to the extent that the Executive Order contains 
standards for the removal of civil service employees, ap- 




r 


pointed under Congressional authority, which differ from 
the standards prescribed by the Congress. 

Furthermore, in impairing the freedom of expression 
and association of the JAFEC and its members, under 
the First Amendment, the Executive Order and the actions 
of the defendants have violated the Fifth Amendment 
to the United States Constitution. For not only is there 
no clear and present danger of the subversion of out 
government by the federal civil service but the facts over¬ 
whelmingly demonstrate that there is not even any reason¬ 
able cause for concern that such a subversion will even¬ 
tuate. In any event whatever justification might exist for 
the wholesale screening of over two million federal em¬ 
ployees as to their loyalty, there is no justification in fact 
or in reason for according to the Attorney General un¬ 
limited discretionary power to make ex parte findings that 
organizations are “subversive”. 






Finally, the Executive Order and the actions of the de¬ 
fendants are in violation of the due process clause of the 
Fifth Amendment to the United States Constitution in that 
the plaintiff organization was named as subversive without 
any opportunity to hear the evidence against it, to present 
evidence, to examine witnesses, and without any findings 
by the Attorney General, and without any opportunity for 
the JAFEC to review or otherwise challenge the determi¬ 
nation of the Attorney General. 



10 



This Court has jurisdiction to determine the consti¬ 
tutionality of Executive Order #9835.* 

Despite the evident importance of the issues presented 
herein, the court below rendered no opinion setting forth 
the reasons for its decision. Consequently, in order that 
this Court may have before it the grounds upon which 
the lower court may have reached its determination, ap¬ 
pellant will recite and consider the main contentions urged 
by defendants in their briefs and arguments below. 

The principal positions urged by the defendants were 
(1) there is no present justiciable controversy between the 
parties; (2) the action complained of is not reviewable 
because it is authorized by executive power under the 
Constitution; and (3) the claim stated in the complaint is, 
in any event, not actionable since it is in the nature of an 
action in libeL These contentions will be considered 
seriatim. 


The Issue Presented Here Is Justiciable 

The complaint and affidavits submitted by plaintiff 
allege that as a result of certain wrongful acts of the de¬ 
fendants, substantial property and constitutional rights of 

* The B01 of Rights limits the powers of the Congress over the Federal 
Civil Service. United Public Workers v. Mitchell , 330 U. S. 75; United States 
v. Lovett, 328 U. S. 303. It will hereinafter be demonstrated that Executive 
Order #9835, whether it be considered as independent executive action or 
as delegated power, exceeds those limits of the Bill of Rights; and for iden¬ 
tical reasons. Section 9A of the Hatch Act, upon which that Order is ex¬ 
pressly based, is unconstitutional. Consequently, although thin brief will treat 
mainly the unconstitutionality of the Order as independent executive action, 
the uneonstitutionality of Executive Order #9835 entails not only the deter¬ 
mination that the Order is unconstitutional as the independent action of the 
executive, but also the determination that the legislative authorization for that 
action is unconstitutional. Panama Befining Co. v. Byan, 293 U. S. 388, 433. 
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a. 

■ . i 

That neither Executive Order #9835 nor the Attorney 
General’s list, in express terms , compels the plaintiff to 
do anything or deprives the plaintiff of any right, does not 
alter the circumstance that civil service employees and 
applicants may be penalized for the most desultory con¬ 
tact with the JAFRC. The plaintiff, then, has a justiciable 
interest which affords it standing to attack the validity of 
Executive Order #9835. 

“A person’s rights may, however, be affected by 
legislation so regulating the conduct of others as to 
compel them to act in a manner disadvantageous to 
such person. The constitutionality of such legisla¬ 
tion may be contested by the person thus affected 
if it results in a direct injury to his legally protected 
interests.” Rottschaefer, Constitutional Law (1939), 
p. 38. 

The validity of a statute which imposes penalties and sanc¬ 
tions upon others, and not upon the complaining party, 
may be attacked where the effect of the statute is to impair 
the relationship between the complaining party and those 
directly regulated by the statute. Stark v. Wickard, 321 
U. S. 288, 303; Columbia Broadcasting System v. United 
States, 316 U. S. 407; Pierce v. Society of Sisters of Holy 
Names , 268 U. S. 510; Buchanan v. Warley, 245 U. S. 60; 
Traax v. Raich, 239 U. S. 33; Martin v. Struthers, 319 U. S. 
141,146. And the standing of the complaining party is not 
affected by the fact that the relationship thus impaired 
is one terminable at will, (see, e. g., Truax v. Raich, supra; 
Pierce v. Society of Sisters of Holy Names, supra) ; it is 
. sufficient that the impairment of the relationship results 
in economic loss to the complaining party. Such a loss to 
the JAFRC resulting from the defendants’ actions is here 
alleged (JJL 7). 




! 

■ • . *> - ' l' •*''. * 

! , 


The defendants suggested below that civil service em¬ 
ployees and applicants are not necessarily disqualified if 
‘‘associated’’ with the JAFRC and that the listing there¬ 
fore does not require employees to quit the JAFRC. This 
suggestion ignores the obvious. The only plausible reason 
which may be asserted for the publication of the “list” 
was to put civil service employees and applicants on notice 
that “association” with the JAFRC will result in inelig¬ 
ibility. (See H. R. Report 616, 80th Cong., 1st Sess. (1947), 
p. 4.) Under pain of loss of job and the stigma of dis¬ 
loyalty, no present or prospective civil servant can venture 
to maintain the barest connection with the JAFRC. The 
Order must be appraised in terms of the “inevitable 
practical result” of the defendants’ actions. Pierce v. 
Society of Sisters, etc. 268 U. S. 510, 534; United States v. 
Lovett, 328 U. S. 303, 313; Columbia Broadcasting System 
v. United States, 316 U. S. 407, 417-418. Those actions 
compel civil service employees and applicants to disasso¬ 
ciate themselves from the JAFRC and the defendants 
have thereby infringed upon the legally protected interest 
of the plaintiff to the contributions, membership and par¬ 
ticipation of those employees and applicants. 


Moreover, although no express compulsion or depriva¬ 
tion is involved in Executive Order #9835, the action taken 
under it creates a justiciable issue in that defendants have 
fixed the status of the JAFRC in such a manner as to de¬ 
termine or influence administrative action. 

The Order provides that the list of designated organi¬ 
zations is to be disseminated to agencies established to 
pass upon employee loyalty (Part m, § 3), and those agen¬ 
cies, patently unable to determine de novo or even to re¬ 
view the character of a named organization, are instructed 
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to utilize that list (Part V, § 2(f)). In this manner the 
status of the JAFRC is fixed by the Attorney General’s 
list as a “subversive” organization in the administration 
of the “loyalty program”. 

The list thus fixed the status of the JAFRC for other 
purposes as well. In one instance the JAFRC found that 
the Bureau of Internal Revenue declared the organization 
to be non-tax-exempt ( N. T. Times, February 3, 1948, p. 21, 
JJL 26; see also N. Y. Times, October 22,1948, p. 17, col. 1, 
for additional listed organizations which lost tax-exemptions 
recently). Upon another occasion it was administratively 
determined that in view of the plaintiff’s inclusion on the 
list submitted to the Loyalty Review Board by the office of 
the Attorney General prepared under Part HI, Section 3 
of the President’s Executive Order #9835, the organiza¬ 
tion could not be deemed a proper one by the Pennsylvania 
Department of Welfare for registration for a certificate to 
solicit funds (J.A. 28). 

This status-fixing feature of the action authorized by 
Executive Order #9835 comes squarely within Shields v. 
Utah Idaho Central Railway Co., 305 U. S. 177, where it 
was held that the determination by the Interstate Com¬ 
merce Commission that a certain railway was not an inter- 
urban electric railway was the basis for review in a court 
of equity. Although the designation of the railway by the 
Commission was not reviewable as an order ( Shannahan v. 
United States, 303 U. S. 596), and although the designation 
was not made “for the purpose ... of further proceeding 
by the Commission itself” (305 U. S., 183), the action was 
nevertheless entertained for the reason that the designa¬ 
tion was “part of a regulatory scheme” under the railway 
Labor Act (id.)* and for the further reason that the appli- 

* Compare this aspect of the Shields case with the utilization of the Attorney 
General’s designation by the agency loyalty boards and the Loyalty Review 
Board. 



cability of other legislation to the railway was premised 
upon “the same criterion” of whether it was an intenxrban 
railway (305 U. S., 184).* j 

“In these circnmstances we think respondent was! 
entitled to resort to equity in order to obtain a judi¬ 
cial review of the questions of the validity and effect 
- of the Commission’s determination purporting to 
fix its status” (305 U. S., 184). 


Under the Shields case, the JAFRC has standing, in a court 
of equity, to assert the invalidity of the Order which au¬ 
thorized the Attorney General’s designation of the plain¬ 
tiff organization since the 'designation has had and will con¬ 
tinue to have a decisive effect upon governmental action 
where the plaintiff’s status as a relief organization is mate¬ 
rial. j 

Defendants have argued that the Attorney General’s 
designation of the plaintiff organization has not “in any 
way altered the status or activities conducted by the plain¬ 
tiff” and that the JAFRC may challenge the designation 
before those agencies which relied thereupon. It is diffi¬ 
cult to credit as serious the contention that the status of 
activities of the JAFRC have not “in any way” been 
“altered” insofar as federal employees and loyalty agen¬ 
cies are concerned. Moreover, according to the undisputed 
facts set out in the complaint and the affidavits, adminis¬ 
trative action detrimental to the plaintiff has already been 
taken on the basis of the Attorney General’s designation 
of the plaintiff. The determinations by the Bureau of In¬ 
ternal Revenue and the Department of Welfare of Penn¬ 
sylvania are matters within the discretion of these agen¬ 
cies, and in view of the difficulties usually attendant upon 
the review of discretionary action, it is little comfort to the 

* Compare this aspect of the Shields case with the utilization of the Attorney 
General’s designation by other agencies such as the Bureau of Internal Bevenoe 
and state licensing agencies. 
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plaintiff to be told that it may procure relief upon a review 
of the agency action. 

The non-revisable and non-reviewable designation of 
the plaintiff by the Attorney General has been deemed 
authoritative by administrative officials; and it is a cer¬ 
tainty that the Attorney General’s designation will be ac¬ 
corded similar deference by other officials. Indeed, the 
State Department recently refused a visa to Dean Johnson 
because his visit was to be sponsored by a designated or¬ 
ganization; the visa was available upon the withdrawal of 
that sponsorship. N. Y. Times, September 22, 1948, p. 8. 
Plaintiff is not required to contend with the designation of 
the Attorney General case by case and agency by agency, 
_ when it can, in this one suit, obtain an adjudication that 
the Attorney General’s characterization is unauthorized 
and of no effect. Columbia Broadcasting System v. United 
States, 316 U. S. 407, 423. It was precisely in order to 
absolve the complaining party from the adverse effects 
which a status-fixing determination by one agency might 
have on the actions of other administrative agencies that 
injunctive relief was held to be available in the Shields 
case and should be granted here. 

c. 

i 

Defendants do not controvert the allegations in the 
complaint and affidavits that dissemination of the list has 
so stigmatized the JAFEC as to jeopardize the existence 
of the plaintiff organization. Publication of a stigmatizing 
label such as defendants have imposed upon the JAFEC 
has repeatedly been held to constitute an actionable wrong 
(Mencher v. Chesley, 297 N. Y. 94; Kaminsky v. American 
Newspapers, Inc., 283 N. Y. 748; Spanel v. Pegler, 160 F. 
(2) 619; Wright v. Farm Journal, 158 F. (2) 976; Grant v. 
Readers Digest Association, 151 F. (2) 733, cert, den., 326 


U. S. 797) for which an unincorporated association is en¬ 
titled to relief {Kirkman, etc. v. Westchester Newspapers, 
Inc., 287 N. Y. 373; National Variety Artists, Inc. v. Mos- 
coni, 169 Misc. 982, 9 N. Y. Snpp. (2) 498; Dubliner v. Rein- 
lib, 50 N. Y. Snpp. (2) 786). And where that label is at¬ 
tached and disseminated by an official agency of govern¬ 
ment, the prestige and the power behind the agency cause 
that label to have a more damaging effect than is inherent 
in the label itself. It was pointed out by Leabned Hand, J., 
that where “the hearer is in his power” the language of 
the speaker may “have a force independent of persua¬ 
sion.” National Labor Relalions Board v. Fiederbush Co., 
129 P. (2) 954, 957; see also Note, 43 Columbia Law Rev., 
837, 942-943 (1943). 


The publication on December 4th has caused contribu¬ 
tors, patrons, members, and volunteer workers to rupture 
their connection with the JAFBC.* Dissemination, by an 
agency of government, of information causing injury gives 
the injured party standing to test the propriety of such 
dissemination in a court of equity. In Utah Fuel Co. v. 
National Bituminous Coal Commission, 306 U. S. 56, the 
Commission indicated that cost and price reports filed py 
the Utah Fuel Company would be made public at a hearing 
of the Commission. The Commission’s determination had 
been held non-reviewable (306 U. S. 58), but .in the injunc¬ 
tion proceedings thereafter instituted against the Com¬ 
mission to restrain the disclosure of the cost and price 
information the Supreme Court finally held that equitable 
relief against the action of the Commission was available. 


n 


Considering the circumstances here alleged, the 
great and obvious damage which might be suffered, 
the importance of the rights asserted, and the lack 


* Prior to the publication of the list, the Attorney General was requested to 
make public his list of “subversive” organizations to protect the public in 
order that “they could refrain from joining or contributing funds to them.” 
N. F. Times, March 26, 1947, p. 27. 



of any other remedy, we think complainants could 
properly ask relief in equity” (306 U. S. 60). 

Similarly, in Bank of America National Trust & Savings 
Association v. Douglas, 70 App. D. C. 221, 105 F. (2) 100, 
an injunction was granted restraining the Securities & 
Exchange Commission from publicizing certain informa¬ 
tion obtained by it from the Secretary of the Treasury. 
In writing for this Court, Gboneb, C.J., stated: 

“We think the court had jurisdiction. The Bank 
alleged thait disclosure of the information would 
result in irreparable injury. Since other remedy 
was entirely lacking, the cause was a proper one for 
equitable relief” (105 F. (2) 102). 

Indeed, it has been expressly held that a party, harassed 
by the notoriety caused him by OPA officials and adminis¬ 
trators, can enjoin such officials and administrators “from 
proclaiming the illegality of (plaintiff’s) business to 
potential customers, or, to the public. Further, from un¬ 
reasonable inquiries and espionage and statements around 
(plaintiff’s) places of business.” Garland v. Brown , 
52 F. Supp. 401, 405. 

2. Constitutional rights of the plaintiff have been impaired. 

One of the jurisdictional recitals in paragraph 
“Second” of the complaint states that this action is 
brought under Section 24 of the Judicial Code (28 U. S. C. 
§ 41(1)). The complaint, then, expressly contemplates a 
controversy which “arises under the Constitution and laws 
of the United States” (J.A. 2-3). 

The complaint was thus framed because the activities 
of the JAFRC are not merely economic in the sense that 
funds are raised and disbursed. The JAFRC was formed 
and is maintained as the instrument whereby social and 


19 


i 


humanitarian ideals of its members and participants may 
be realized by speech, press, assembly and association. 
Consequently, the impairment by defendants of plaintiff’s 
activities is the impairment by defendants of rights guar¬ 
anteed by the Bill of Rights.* The actual and threatened 
injury by defendants to constitutionally guaranteed rights 
of the JAFRC establishes an interest sufficient to sustain 
equity jurisdiction under Section 24 of the Judicial Code. 
For “. . . it is established practice for this Court to 
sustain the jurisdiction of federal courts to issue injunc¬ 
tions to protect rights safeguarded by the Constitution. 
Bell v. Hood, 327 U. S. 678, 684 (citing Philadelphia Co. v. 
Stimson, 223 U. S. 605; Hays v. Seattle, 251 U. S. 233; 
Pennoyer v. McConnaughy, 140 TJ. S. 1; City R. C. v. 
Citizens 9 R. Co., 166 U. S. 557; MitcheU v. Dakota Cent. 
Telegraph Co., 246 U. S. 396); cf. Illinois ex rel. McCollum 
v. Board of Education, etc., 333 U. S. 203 

■ .. 

i 

3. The relief sought can properly be granted by this Court 
of Equity. 

' \ 

The defendants have not put in issue the propriety of 

the relief sought by the JAFRC although justiciability is 
frequently determined by the availability of relief for thb 
wrong alleged. The Supreme Court has recently stated, 
with respect to the impairment of rights protected under 
the Constitution: 

“. . . it has been the rule from the beginning that 
the courts will be alert to adjust their remedies si) 
as to grant the necessary relief [citing Marbury v. 
Madison, 1 Cranch (US) 137, 162, 163; Texas & 
N. 0. R. Co. v. Brotherhood of R. & S. S. Clerks, 
281 U. S. 548, 569, 570]. And it is also well settled 
that where legal rights have been invaded and a 

* See pp. 39-43, infra, indicating more fully how freedom of association to 
achieve the common objectives of the members and participants of the JAFBC 
is guaranteed by the mil of Bights. 
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federal statute provides for a general right to sue 
for such invasion, federal courts may use any avail¬ 
able remedy to make good the wrong done [ciiting 
Dooley v. United States, 182 U. S. 222 and cases 
I cited and discussed at 228-330; Jackson County v. 
United States, 308 U. S. 343, 349, 350].” BeU v. 
Hood, 327 U. S. 678, 684. 

Accordingly, the plaintiff is entitled to relief restraining 
future action which may be predicated upon the Attorney 
General’s designation of the plaintiff organization ( Shields 
v. Utah Idaho Central Railivay Co., 305 U. S. 177); and 
the retraction sought, together with the declaration of 
unconstitutionality of Executive Order #9835, are appro¬ 
priate remedies to “quiet title to reputation” (Schulman 
& James, Cases and Materials on Torts (1942), c. 7, §1; 
Reisman, “Democracy and Defamation” 42 Columbia Law 
Rev i 1282, 1315-1318 (1942); cf. Borchard, Declaratory 
Judgments (2d ecL 1941), p. 36). The propriety of retrac¬ 
tion as a remedy herein is demonstrated by the recent 
action of the defendant Tom C. Clark who, after he had 
mistakenly included an organization in his supplementary 
list of May 28,1948 (13 Fed. Keg. 3067-8 (1948)), released 
to the press and to the Federal Register a letter from him 
to the defendant Richardson publicly notifying the latter 
to omit the organization from the list. N. Y. Star, August 
11, 1948, p. 6. 

4. The nature of the defendants' action presents a justi¬ 
ciable issue. 

While the plaintiff has put in issue the constitutionality 
of the authority under which the defendants purported to 
ad;; while the defendants’ action injured legally protected 
property and constitutional rights; and while the complaint 
prays for relief which may be granted by a court of equity, 
defendants have insisted that since the Attorney General 


list “merely furnished information” no justiciable con¬ 
troversy exists. To sustain this contention defendants 
have relied heavily upon Standard Scale Co . v. Farrell, 
249 U. S. 571, where it was held that publication and dis¬ 
tribution of a bulletin by the New York Superintendent of 
Weights and Measures was not state action subject to the 
limitations of the Fourteenth Amendment.* 

The Farrell case does not govern here. In the FarreU 
case the complainant, a scale manufacturer, challenged a 
finding by the State Superintendent that certain types of 
scales were defective. The distinctions between this situa¬ 
tion and the case at bar are manifold: (1) the finding in 
the Farrell case was “generic” (249 U. S. 574) and did 
not specifically refer to the complainant’s scales; (2) the 
superintendent’s action did not affect any of the preferred 
constitutional rights such as freedom of expression dp 
association; and (3) the superintendent’s findings were 
not a binding determination, as the list of the Attorney 
General is apparently conclusive upon loyalty program ana 
other administrative agencies (see pp. 13-16, supra), for 

the purpose of subsequent governmental action. 

* j 

But the inapplicability of the Farrell case, and. other 
related authorities cited by the defendants, appears most 
clearly from the text and purport thereof. For in none 6f 
the cases relied upon "by defendants was the constitutional¬ 
ity of the authority of the offending official challenged . As 
was stated by Mr. Justice Bbakdeis at the outset of the 
Farrell decision: 

“No question is made as to the constitutionality qf 
the statute creating the office of state superintendent 
and defining his duties” (279 U. S., 573). 

* The Farrell ease has frequently been cited for the proposition that state 
action is reviewable regardless of the form it assumes. See, e. g.. King Manu¬ 
facturing Co. v. Augusta, 277 TJ. S. 100,104, 126; Starr f Co. v. Commissioner 
'of Internal Eevenue, 101 P. (2) 611, 614; United States ▼. Estep, 150 P. (2) 


Only the particular action complained of was put in issue. 
While the issuance of a publication (Standard Scale Co. v. 
Farrell, 249 U. S. 571), the recommendations of a labor 
board (Pennsylvania R. Company v. Labor Board, 261 
U. S. 72; Employers Group v. N. W. L. B., 143 F. (2) 145, 
cert, den., 323 TJ. S. 735; N. W. L. B. v. United States Gyp¬ 
sum Co., 145 F. (2) 97, cert, den., 324 U. S. 856), and assess¬ 
ments (United Stales v. Los Angeles S. L. R. Co., 273 U. S. 
299) were held not to he governmental action giving rise 
to a justiciable issue, it has never been held that a statute 
or the promulgation of an executive order is other than 
governmental action which invests parties affected thereby 
with a justiciable issue. Indeed, in Ex Parte Williams, 277 
U. S. 267, Mr. Justice Bbandeis expressly indicated that 
while an assessment does not create a justiciable issue, if a 
“question as to the validity of the taxing statute which 
authorized that assessment” had arisen, a justiciable ques¬ 
tion would have been presented (277 U. S., 271). Conse¬ 
quently, although plaintiff’s standing here is predicated 
upon the inclusion of the JAFRC in the Attorney General’s 
list, it is decisive that the plaintiff challenges the constitu¬ 
tionality of the Executive Order which authorized the issu¬ 
ance of the list and not the constitutionality of the list per 
se. And since that Executive Order is plainly governmen¬ 
tal action, irrespective of the characterization which may 
be assigned to the list itself, neither the Farrell case nor any 
other authority renders non-justiciable a dispute as to the 
constitutionality of the Order. 

Certainly the single circumstance that the action of de¬ 
fendants under the challenged Executive Order did not 
compel plaintiff to do anything or expressly deprive plain¬ 
tiff of something does not preclude this Court from testing 
the constitutionality of that Order. It is a basic principle 
of equity jurisdiction that unauthorized action by a public 
official causing injury to a legally protected right gives rise 



to a justiciable issue irrespective of whether that action 
consists of some express compulsion or deprivation. Amer¬ 
ican School of Magnetic Healing v. McAnnvlty, 187 U. S. 
94; Waite v. Macy, 246 U. S. 606; Red Canyon Sheep Co. 
v. I ekes, 69 App. D. C. 27, 98 F. (2) 308. Any action by a 
public official based on no valid authority and causing in¬ 
jury to a legally protected right is within equitable cogni¬ 
zance. Philadelphia Company v. Stimson, 233 U. S. 605; 
Ex Parte Young, 209 U. S. 123; Franklin Township v. Tug- 
well, 66 App. D. C. 42, 85 F. (2) 208. “The courts will not 
hesitate in a proper case to restrain threatened action 
under an unconstitutional law” (Proctor & Gamble Co. v. 
Coe, 68 App. D. C. 246,96 F. (2) 518,521, cert . den., 305 U. 
604) where the injury inflicted and threatened is, as here, 
an injury to a recognized property right (see Tennessee 
Electric Power Company v. Tennessee Valley Authority, 
306 U. S. 118,137) and to constitutionally protected rights 
(Philadelphia Co. v. Stimson, 223 U. S. 605; Hays v. Seat- 
tie, 251U. S. 233; Belt v. Hood, 327 U. S. 678, 684). ! 

I 

It is immaterial that the injury to the JAFRC was occa¬ 
sioned by publicity and defendants’ conduct did not assume 
the more formal, orthodox and traditional forms of gov¬ 
ernmental action. The development of new techniques of 
governmental action should not put a party out of court. 
The peculiar genius of equity jurisdiction is its flexibility 
and its adaptability, for the safeguarding of individual 
rights, to new modes of governmental action. It is impera¬ 
tive that equity principles be applied to the publicity tech¬ 
nique which has been increasingly employed by govern¬ 
ment as a sanction or regulatory device. For ostracism 
is a damaging penalty and a potent deterrent The Con¬ 
stitution itself is replete with safeguards with respect to 
official judgments which would cause the party judged to 
be socially or politically ostracized. United States Consti¬ 
tution, Article I, §§ 3 (d. 6, 7), 9 (cL 3) 10 (cL 1); Article 
HI, §§ 2 (cL 3), 3; Amendment V; Amendment XIV, § 3. ! 
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The status of publicity as an instrument of governmen¬ 
tal action, generically identical with imprisonment, fines, 
licensing powers and other sanctions, has come to be recog¬ 
nized. See, e. g., Landis, The Administrative Process 
(1938), pp. 90,’ 108-110; President’s Committee on Civil 
Bights, To Secure These Rights (1947), p. 52; Commis¬ 
sioner of Investigation of the City of New York, Annual 
Beport (1938), p. 13; Davis, “The Administrative Power 
of Investigation” 56 Yale Law Journal 1111, 1136 (1947); 
Note, “Constitutional Limitations on the Un-American Ac¬ 
tivities Committee” 47 Columbia Law Rev. 416, 418 (1947). 
Mr. Justice Vinson, writing the opinion for this Court in 
Glass v. Ickes, 72 App. D. C. 3,117 F. (2) 273, cert, den., 311 
U. S. 718, quoted United States v. Birdsall, 233 U. S. 223, 
231, and declared that “Public announcements may well, on 
occasion, be ‘an action which may properly constitute an 
aid in the enforcement of the law’ ” (117 F. (2), 277 n. 9). 
And in Bar sky, et al. v. United States, 167 F. (2) 241, 
cert, den., 334 U. S. 843, publicity and “exposure” occa¬ 
sioned by a Congressional committee were treated as a 
type of governmental action capable of impairing rights 
guaranteed under the First Amendment. 

The Supreme Court of the United States has plainly 
indicated its awaredness that the dissemination of a stig¬ 
matizing official judgment by an agency of government is 
to be subject to the limits imposed upon other forms of 
government action. 

In Keegan v. United States, 235 U. S. 478, the Court 
had before it a section of the Selective Service Act which 
provided that it was “the express policy of the Congress” 
that vacancies caused in private employment by induction 
“shall not be filled by any person who is a member of 
the Communist Party or the German American Bund” 
(50 U. S. C. App. §308 (i)). No further compulsion or 
sanction was contained in that section. The Government 





conceded that the aforesaid provision was unconstitutional, 
but maintained its unconstitutionality could he ignored onj 
the grounds that the aforesaid provision was a mere “ad¬ 
monition. ’’ Mr. Justice Black, in a concurring opinion,; 
disposed of this contention very briefly. • I 

“It has been urged that these defendants had noj 
legitimate reason to protest against these provisions 
because they were obviously unconstitutional and 
amounted to no more than an admonition; but they 
were an admonition sounded by the highest legis¬ 
lative body of the nation ” (325 U. S. 496). (Itsdics 
added.) 

*, ’ ' *' » ' I. 

• t • 

And thereafter Mr. Justice Black indicated that the afore¬ 
said provision violated the Bill of Attainder prohibitionj 
of the Constitution. 

In United States v. Lovett, 328 U. S. 303, the Congress! 
provided: 

I 

“in §304 of the Urgent Deficiency Appropriation 
Act of 1943, by way of an amendment attached to 
the House Bill, that after November 15, 1943, no 
salary or compensation should be paid respondents 
out of any monies then or thereafter appropriated 
except for services as jurors or members of the 
armed forces, unless they were prior to November 
14, 1943 again appointed to jobs by the President 
with the advice and consent of the Senate” (328 
U. S. 305). 

i 

The Congressional Counsel urged, as do defendants here* 
that no justiciable issue was presented in an action by 
respondents to recover salaries earned but not paid. The 
argument was rejected and the statute involved was theret 
after held to be unconstitutional. 

“Were this case to be not justiciable, Congressional 
action, aimed at three named individuals, which 
stigmatized their regulation and seriously impaired 
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their chance to earn a living , could never be chal¬ 
lenged in any court . Our Constitution did not con¬ 
template such a result ” (328 TJ. S. 316). (Italics 
added.) 

Here, then, as in the Lovett case, the action complained 
of was aimed at a named organization and, with respect 
to those even remotely connected with that organization 
“stigmatized their reputation and seriously impaired their 
chance to earn a living.” Congressional action of such 
a tenor was held to create a justiciable issue; executive 
action identical in effect similarly is justiciable otherwise 
it “could never be challenged in any court.” 

i 

In the Lovett case the statute held to be unconstitu¬ 
tional did not contain any reference to respondents as 
“subversive,” although such a finding had been made by 
a sub-committee of the House (328 U. S. 311). The pro¬ 
vision in that statute as to the respondents gave rise to 
an inference of disloyalty deemed by the Court sufficient 
to create a justiciable issue. No such inference need be 
indulged in Here. Not only are Executive Order #9835 
and the Attorney General’s list as clear in their intent to 
impair the plaintiff’s activities as the statute was to dis¬ 
charge the respondents in the Lovett case, but the invidious 
label of “subversive” is more directly attached to the 
plaintiff here than in the Lovett case. The decision of the 
Supreme Court in United States v. Lovett requires the 
conclusion that the issue here presented is justiciable. 




j 

' 
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The Constitutionality of Executive Order #9835 
Is a Proper Subject for Judicial Review 

As executive action, giving rise to a justiciable issue, 
Executive Order #9835 is plainly subject to judicial review 
for the determination of its constitutionality. The denial 
of “all opportunity for judicial determination of an as¬ 
serted constitutional right is not to be favored.” Lockerty 
v. Phillips, 319 U. S. 182, 188. The rights of the JAPEC 
here impaired by defendants are ndt only recognized prop¬ 
erty rights, but also include constitutional rights of free¬ 
dom of thought, expression and association*; and the wrong 
committed by defendants was not merely an error in “the 
exercise of official*discretion,” but the assertion of a power 
which exceeds the constitutional power of the executive.* * 
The constitutional validity of the power asserted and as¬ 
sumed by the executive, under such circumstances, must 
be subject to judicial review if government by and under | 
law is to obtain. 

The doctrine of the supremacy of law had its inception, 
in Anglo-American law, in the subjection of lie executive j 
to judicially defined legal limits. 2 Holdsworth, History of j 
English Law, 255; Pound, Spirit of the Common Law, 60, j 
67, 69; Case of the Monopolies, 11 Coke, 846 (K. B. 1603); j 

Prohibitions del Roy, 12 Coke, 63 (1610). 

' ' * ~ 

“Within the sphere of his authority under the j 
Constitution, the Executive is independent, andj 
judicial process cannot reach him. But when he j 

# Perbiru v. Lukens Steel Co^ 310 U. S. 113, did not involve the impair- | 
ment of a legally protected property or constitutional right and is, therefore, 
inapposite here; and Friedman v. Schwdlenbach, 81 App. D. C. 365, 159 P. ! 
(2) 22, cert, den., 330 TJ. S. 838, is likewise of no force here since the plain* i 
tiff’s status was merely that of a temporary, conditional civil servant. 

•* Decatur v. Paulding, 14 Pet. (XT. 8.) 497, relied upon by defendants, j 
is a typical instance wherein an alleged error in a matter resting in the 
administrator’a discretion was held nou-reviewable. 



28 


exceeds his authority, or usurps that which belongs 
to one of the other departments, his orders, com- 
, mands, or warrants protect no one, and his agents 
become personally responsible for their acts. The 
check of the courts, therefore, consists in their ability 
to keep the Executive within the sphere of his au¬ 
thority by refusing to give sanction of law to what¬ 
ever he may do beyond it, and by holding the agents 
and instruments of his unlawful action to strict 
accountability.” Cooley, Constitutional Law (4 ed. 
1931), p. 203. 

i 

The judicial power to confine executive action to constitu¬ 
tional limits has been frequently recognized The constitu¬ 
tionality of executive agreements, as of treaties, is a proper 
subject of judicial review. United States v. Pink, 315 U. S. 
203; Littauer ‘‘The Unfreezing of Foreign Funds” 45 
Columbia Law Rev. 132,160-169 (1945); Note, 48 Columbia 
Law Rev. 890, 897 (1948). And even with respect the execu¬ 
tive’s vast war powers, it is “well established” that “what 
are the allowable limits_are judicial questions.” Sterl¬ 

ing v. Constantin, 287 U. S. 378, 401; see also Dwncan v. 
Kahanamoku, 327 U. S. 304; Ex Parte Quirin, 319 U. S. 
1; Scherzberg v. Maderia, 57 F. Supp. 42; Ebel v. Drum, 
52 F. Supp. 189. 

It was recognized in United Public Workers v. Mitchell, 
330 U. S. 75, that the courts have jurisdiction to review 
the constitutionality of legislation with respect to the 
federal civil service; and irrespective of the source of the 
executive power over the federal civil service, it is obvious 
that that executive power is similarly subject to judicial 
scrutiny to determine whether constitutional limits have 
been exceeded (Ex Parte Endo, 323 U. S. 283, 298-299), 
especially since Executive Order #9835 has distinctively 
legislative features.* 

• • • • • • 


•The Rees Bill (H. R. 3818, 80th Cong., 1st 8css. (1947), p. 9126) is 
identical with Executive Order #9835 except in respects not here material. 
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i 

tive Order is non-justiciable or non-reviewable end with the 
JAFRC and the other proscribed organizations. Part IH, 
Section 3 and Part V, Section 2(f) of the Order may no-w¬ 
allow, or could be amended to permit, the Attorney General 
to list religions or races as well as organizations. Of 
course Article VI, clause 3 as well as the due process clause 
of the Fifth Amendment of the United States Constitu¬ 
tion might thereby be infracted even more clearly than 
constitutional prohibitions are violated by the Order as it 
now stands. But justiciability and reviewability are not 
predicated upon the degree of unconstitutionality. If this 
Court is unable to consider the constitutionality of the 
present Order, it would be unable to consider the constitu¬ 
tionality of the hypothesized order. It is respectfully sub¬ 
mitted that defendants may not escape judicial inquiry into 
the authority which they have asserted. Otherwise, the 
process of judicial review, which in this country is the 
cornerstone of constitutional government, may be circum¬ 
vented upon every occasion when officials conceive some 
ingenious or novel mode of wielding power. 

II 

* i 

The complaint states a cause of action against die 
defendants. 

In their brief in the lower court, defendants “pre¬ 
sumed” that the “gravamen of the complaint” “is an 
attempt to describe an action sounding in defamation,” 
although the elements essential to an action in defamation 
have not been alleged. The action is not one “sounding 
in defamation” but an action in equity based upon defend¬ 
ants’ impairment of plaintiff’s legal and constitutional 
right to conduct its activities freely. If, as is contended 
by plaintiff, defendants had no valid authority thus to 
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impair plaintiff’s right, a cause of action in equity has 
been stated. j 

That there must be some limits to the use of the prestige 
and power of high public office to stigmatize individual^ 
and organizations is plain. The Constitution places safe¬ 
guards about stigmatizing official judgments (see p. 23, 
swpra ), yet only with respect to “Speech or Debate in 
either House” is it provided that “Senators and Repre¬ 
sentatives . .. shall not be questioned in any other place” 
(Article I, §6, cL 1). Of course, good reasons may be 
advanced for exempting public officials from liability in 
damages for matter spoken or written in connection with 
the performance of their duties; “. . . it would be 
unfortunate if all government officers were deterred from 
acting in doubtful cases by fear of later personal liability 
...” Gellhom & Schenck, “Tort Actions Against the 
Federal Government” 47 Columbia Law Rev. 722, 724 
(1947). But the foregoing exemption has never been ex- 
' tended beyond actions for money damages. Spalding v. 
Vilas, 161IJ. S. 483; Mellon v. Brewer, 57 App. D' C. 126, 
18 F. (2) 168, cert, den., 275 U. S. 530; Jones v. Kennedy, 
73 App. D. C. 292, 121 F. (2) 40, cert, den., 314 U. S. 665!; 
but see Gellhorn & Schenck, 47 Columbia Law Rev. 722, 
738. 

I 

i 

Groneb, C.J., has said of this exemption that “its cloak 
of absolute immunity offers such far reaching opportunity 
for oppression, that it manifestly ought not to be extended 
beyond the impulse that gave it being” ( Glass v. Ickes, 
supra, 177 F. (2), p. 281). Thus, the inability to sue an 
officer of the government in damages for matter written 
or spoken by him in connection with his duties does not 
preclude an action in equity where the matter written or 
spoken is widely disseminated and is utilized, as any other 
instrument of pressure available to government, to in¬ 
fluence the activities of some individual or organization. 


i 
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For just as the inability to recover in damages from an 
official acting under an unconstitutional act* would, ob¬ 
viously, be no basis for denying injundtive relief against 
the enforcement of that act by that same officer,* * so the 
inability of plaintiff to recover damages from defendants 
is no basis for denying the relief here sought. Indeed, the 
absence of an adequate remedy at law is the necessary 
condition for this action in equity. 

The absence of a remedy at law for damages; the non¬ 
penalizing effect of a suit in equity upon the free exercise 
of official discretion; and the need for enforcing limits to 
and responsibility for governmental pressures and com¬ 
pulsions which may be exerted through the medium of 
publicity**• all indicate that a cause of action in equity has 
here been stated. 

Ill 

i_ 

Executive Order #9835 is unconstitutional. 

The JAFBC is a lawful organization acting through 
lawful means to achieve lawful objectives. Many prelimi¬ 
nary and subsidiary issues are presented by the pleadings 
and motions herein, but they revolve about and should not 
diffuse the single issue before this Court: 

Can the Attorney General constitutionally be em¬ 
powered publicly to adjudge a legal organization to be 
“subversive” in the exercise of his sole and exclusive 
discretion? 

** Bohri v. Barnett, 144 Fed. 389; see, also, Anniston Manufacturing Co. 
▼. Davis, 87 F. (2) 773, 780, aff’d, 301 U. S. 337; Gladstone v. Galton , 145 F. 
(2) 742, 744; Bottschaefer, Constitutional Law (1939), p. 36. 

* # In Jones v. Kennedy, 73 App. D. C. 292, 121 F. (2) 40, cert, den., 
314 U. S. 665, acts and proceedings which had been previously held to be 
unconstitutional (298 U. S. 1) were deemed to be inadequate to found an 
action in libeL 

* ## See Note 43 Columbia Law Rev. 837, 942-943 (1943). 




Executive Order #9835 empowers that official—who 
has the duty to prosecute organizations which seek to over¬ 
throw our form of government—to adjudge and stigmatize, 
without prosecuting, an organization as “subversive.” 
The exercise of this power is delimited by no ascertainable 
standards, need not be preceded by any hearing or find¬ 
ings, and is non-reviewable. This Court must, therefore, 
determine whether the Attorney General, absent evi¬ 
dence which would satisfy a judge and a jury that an 
organization is illegal, may constitutionally be thus Au¬ 
thorized. to use the prestige and power of his office to label 
that same organization as “subversive.” 

! 

The plaintiff respectfully submits that the Bill of 
Rights prohibits such a grant of authority. 


Executive Order #9835 Violates the Ninth and Tenth 
Amendments to the United States Constitution 

In the court below defendants referred to several asped;s 
of the executive power as the bases for Executive Order 
#9835. But an examination of the powers delegated to the 
President by the Constitution reveals that the powfer 
asserted and exercised under Executive Order #9835 is iin 
violation of the reservation of non-delegated powers con¬ 
tained in the Ninth and Tenth Amendments to the United 
States Constitution. 


1. There is no power in any agency of government to “pre¬ 
scribe what shall be orthodox in politics, nationalism, 
religion, or other matters of opinion . . . [under] any 
circumstances”. 


The normal process of constitutional adjudication in¬ 
volves the balancing of governmental power and individual 
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rights. But no such balancing is here required. Under 
the doctrine of West Virginia State Board of Education 
v. Barnette, 319 U. S. 624, there is no power, for there is 
no duty, to perform the acts complained of by the JAFRC. 

Executive Order #9835 authorizes the Attorney General 
to designate organizations “. . . as totalitarian, fascist, 
communist or subversive . . (Part m, Section 3). It 
is not required that the organization be thus designated 
on the basis of any specified acts nor are any other limita¬ 
tions imposed upon the Attorney General’s discretion. The 
Attorney General’s designation is to be premised upon his 
evaluation of whether the ideas or opinions, about which 
the organization is formed, are “totalitarian, fascist, com¬ 
munist or subversive”. The terms thus defining the organi¬ 
zations which may be named are so vague* that the At¬ 
torney General is virtually empowered to proscribe as “sub¬ 
versive” what he might find at the moment was contrary 
to his . . . notions of what was good for health, morals, 
trade, commerce, justice or order” (Musser v. Utah, 333 
U. S. 95, 97). In short, the Executive Order enables the 
Attorney General to define what is orthodox and proper in 
the area of thought, speech and association. 

i 

Such power is denied by the Constitution under the 
doctrine of the Barnette case. 

i 

“If there is any fixed star in our constitutional 
constellation, it is that no official, high or petty, can 
prescribe what shall be orthodox in politics, na¬ 
tionalism, religion, or other matters of opinion or 
force citizens to confess by word or act their faith 
therein. If there are any circumstances which 
permit an exception, they do not now occur to us.” 
(319 U S., 642). 

*The term “subversive” was deemed vague and indefinite in Winters v. 
New York, 333 TJ. S. 507, while in Feinglass v. Reineckc, 48 F. Supp. 438, 
a statutory test which would disallow on the ballot any * ‘ organization or 
group .. . associated, directly or indirectly, with Communist, Fascist, or other 
un-Ame r ic an principles” was said to be “so vague and indefinite as to make 
the Act invalid.” 





sse 


This doctrine of the Barnette case was reiterated in lie 
concurring opinion of Mr. Justice Jackson in Thomas jv. 
Collins, 323 U. S. 516: j 

“But it cannot be the duty, because it is not tie 
right, of the state to protect the public against false 
doctrine. The very purpose of the First Amendment 
is to foreclose public authority from assuming ja 
guardianship of the public mind through regulating 
the press, speech, and religion. In this field every 
person must be his own watchman for truth, because 
the forefathers did not trust any government to 


separate the true from the false for us .” (323 U. S., 
545). (Italics supplied.) 

-1 
i 

i 

The lack of power to prescribe norms of thought, 
opinion, or expression constitutes the power accorded the 
Attorney General under Executive Order #9835 a viola¬ 
tion of the reservation of non-delegated powers. 


2. Article n, Section 2 of the United States Constitution 
does not authorize Executive Order #9835. 

i 

Defendants suggested below that the Order may pe 
predicated upon the power of the President to “... require 
the opinion, in writing, of the principal officer in each of the 
executive departments, upon any subject relating to the 
duties of their respective offices ...” (United States Con¬ 
stitution, Article H,$2). 

I 

The power of the President to obtain information from 
his cabinet officers is no basis for the publication of the 
list by the Attorney General It may be presumed that 
the Attorney General has access to the President through 
media other than the public press. Nor can it be success¬ 
fully maintained that the determination of the political 
orthodoxy of organizations is a “subject relating to the 
duties” of the Attorney General. Thomas v. Collins, 323 
U. S. 516, 545; West Virginia State Board of Education y. 






Barnette, 319 U. S. 624. Executive Order #9835, patently 
dedicated to a purpose other than supplying the President 
with information, is not sustainable as an exercise of the 
powers delegated by Article IE, Section 2. United States v. 
Butler, 297 U. S. 1; Bailey v. Drexel Furniture Co., 259 

u. a 20. 

3. Article Q, Sections 1 and 3 of the United States Consti¬ 
tution do not authorize Executive Order #9835. 

The defendants have referred to their action as within 
the "vague confines “of primary executive power” and 
“the inherent power of the executive to implement and pro¬ 
tect the Constitution in the best interests of the Govern¬ 
ment”. And in this connection the defendants cited Article 
II, Section 1 of the United States Constitution which pro¬ 
vides that “the executive power shall be vested in a Presi¬ 
dent of the United States of America”; and Article II, 
Section 3 wherein the President is enjoined to “. . . take 
care that the laws be faithfully executed . . .”. 

The foregoing constitutional provisions have been con¬ 
strued to aceord the President some powers in the removal 
of federal employees. Thus the executive power to remove 
inferior officers appointed by the President may be con¬ 
ceded. Meyers v. United States , 272 U. S. 52. But Executive 
Order #9835 extends to government employees appointed, 
by department heads and others, under Congressional au¬ 
thority (see United States Constitution, Article II, § 2, cL 
2). As to such employees, the executive power does not 
authorize the President to employ removal standards 
different from those established by the Congress. Hum¬ 
phrey's Executor v. United States , 295 U. S. 602; United 
States v. Perkins, 116 U. S. 483. Since Executive Order 
#9835 not only provides for removal standards different 
from those contained in Section 9A of the Hatch Act, 



but in direct conflict with Section 9 (a) of that Act j (18 
U. S. C. 61h(a)), it exceeds the executive power with 
respect to removal of federal employees. 

Section 9A of the Hatch Act authorizes the removal 
of those employees who “. . . have membership in any 
political party or organization which advocates the over¬ 
throw of our constitutional form of government in [the 
United States” (18 U. S. C. § 61i); yet the Executive Older 
permits removal where “reasonable grounds exist for the 
belief that the person involved is disloyal” (Pt V, § 1). 
The difference between the two standards is plain.* Note, 
47 Columbia Law Rev . 1161,1174 (1947). Indeed, prior to 
Executive Order #9835, while a conditional employee or 
an applicant could be disqualified by the Civil Service 
Commission where there was “reasonable doubt as to his 
loyalty to the Government of the United States” (7 Fed. 
Beg. 7723 (1942)), unconditionally appointed employees 
could not be discharged upon such grounds but only for 
membership in the organizations proscribed under Sec¬ 
tion 9A. j 

i 

“The Interdepartmental Committee* # regards an em¬ 
ployee as subject to removal only if it is established 
that the employee was (1) a member of an organi¬ 
zation advocating the overthrow of the Government 
by force or violence, or (2) personally so advocates 
the overthrow of the Government by force or vio¬ 
lence. 

^ ' ! 

* In addition to the differences noted in the text, while Section 9A pro¬ 
scribes membership in certain organizations, the Order covers ‘ ‘membership..., 
affiliation . . v or sympathetic association” (see Bridges v. Wixon, 326 U. 8. 
135, wherein differences in these terms are set oat); moreover. Section 9A 
applies only to organizations which advocate “the overthrow of our constitu¬ 
tional form of government ’ * and the Order includes organizations designated 
“as totalitarian, fascist, communist, or subversive, or as having adopted a 
policy of advocating or approving the commission of acts of force or violence 
to deny other persons their rights under the Constitution of the United States, 
or as seeking to alter the form of government of the United States by uncon¬ 
stitutional means.” 

** This Committee dealt with unconditionally appointed government em¬ 
ployees while the Civil Service Commission reviewed the loyalty of applicants 
and conditional employees. 



“It is thus apparent that the Interdepartmental 
Committee is using a different and more technical 
standard than that employed by the Civil Service 
Commission . . . The Interdepartmental Committee 
points out that the standard it uses is the one re¬ 
quired by existing legislation. It is not authorized 
to go beyond that standard. ’ ’ Subcommittee of 
House Civil Service Committee, Report of Investiga¬ 
tion With Respect to Employee Loyalty , etc. (1946), 
p.4; see also Report of President’s Temporary Com¬ 
mission on Employee Loyalty (1947), pp. 7,13. 

The material variance between the standards of Execu¬ 
tive Order #9835 and the Hatch Act is further emphasized 
by Section 9(a) of the latter: 

“All [federal employees] shall retain the right to 
vote as they may choose and to express their opin¬ 
ions on all political subjects and candidates” (18 
TJ.S. C. $61h (a)). 

! ' . ''I . « + . 

The civil servant who may be discharged as disloyal for 
“sympathetic association” with any organization which the 
Attorney General deems to be “subversive” does not “re¬ 
tain the right... to express [his] opinions on all political 
subjects and candidates.” 

Executive Order #9835 may not be sustained as an ex¬ 
ercise of the executive removal power for by authorizing 
the removal of employees for reasons different from those 
prescribed by the applicable Congressional legislation it 
violates the-Ninth and Tenth Amendments. 




Executive Order #9835 Violates the Fifth Amendment to 

the United States Constitution in That It Abridges 
Rights Guaranteed Under the First Amendment 

It is elementary that federal executive action is limited 
by the due process clause of the Fifth Amendment. As the 
scope of the protection of the Fifth Amendment is as broad 
as that of the Fourteenth Amendment (Farrington v. 
Tokushige, 273 U. S. 284, 298), the due process clause of 
the Fifth Amendment comprises the guarantees of the 
First Amendment in the same manner as does the due 
process clause of the Fourteenth Amendment. United 
States v. Korner, 56 F. Supp. 242. Executive action, as any 
other governmental action, is therefore subject to the re¬ 
straints of the First Amendment. Ex Parte Endo, 323 
U. S. 283, 299. And irrespective of whether Executive 
Order #9835 is the exercise of a power delegated by the 
Constitution to the executive, in the exercise of that power 
the Order violates the prohibitions contained in the Bill of 
Right against governmental action which abridges speed}, 
press or assembly. 


1. The defendants* actions abridged plaintiff’s rights under 

the First Amendment. 

Executive Order #9835 authorizes the Attorney Gen¬ 
eral, without definable or delimiting standards, to label 
organizations “subversive”. The prior restraints inherent 
in the power granted are augmented by the circumstance 
that the Attorney General is authorized to act without hear¬ 
ings at which the charged organization may hear and 
refute evidence against it or present evidence on its own 
behalf; without findings to indicate whether his action 
is based upon competent or reliable evidence; and with- 
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out affording the organization designated or the civil 
service employee or applicant charged with “association” 
with the organization any opportunity otherwise to test the 
sufficiency of the determination made by the Attorney 
General. This power, unlimited by regular standards or 
procedural safeguards, not only directly impairs the activi¬ 
ties of every organization heretofore named by the Attorney 
General—it restrains every group of men, brought together 
for common activity on behalf of a common social, humani¬ 
tarian or political objective, for they must hereafter beware 
of offending the political sensibilities of the Attorney 
General* These impairments and restraints by the At¬ 
torney General affect rights safeguarded by the Bill of 
Bights. 

The JAFBC was organized, maintained, and functions 
to provide relief for anti-fascist refugees, particularly 
those refugees from Spain. Its organization and activities 
have been motivated by certain humanitarian and social 
ideals.** Those ideals constitute matters of public interest 
and in the realization of those ideals the constitutionally 
guaranteed rights of speech, press and assembly are 
employed. 

To the extent that the defendants’ actions have resulted 
in the inability of the plaintiff to procure the facilities 
necessary to conduct its activities, plaintiff’s freedom of 

* The defendant Tom C. Clark, when he iaaned his first list, assured the 
House Committee on Un-American Activities that the list of designated organi¬ 
zations was not complete and would be augmented. N. Y. Times, December 9, 

1947, p. 23, coL 2. Subsequently another 32 groups were named by the Attor¬ 
ney General on May 28, 1948 at which time he informed Bichardson “that 
additional lists would be added from time to time.” N. Y. Times, May 29, 

1948, pp. 1, 6. 

## Prior to the publication of the Attorney General’s list, the N. Y. Times 
stated editorially: “We must hope that the new order will not be used to 
penalize liberals who believe in democratic Spain ...” (March 24, 1947, p. 24, 
col. 2); subsequent thereto it declared “. . .we know that communists and 
non-co mmunis ts may personally agree up to a certain point—for instance, in 
their concern for refugees who dare not return to Franco Spain” (December 6, 
1947, p. 14, coL 2). Cf. Hearings on H. B. 3588, 80th Cong., 1st Seas. (1947), 
p. 34; Bridges v. Wixon, 326 U. 8. 335, 143. 





speech, press and assembly have been impaired by defend¬ 
ants. As in Bowe v. Secretary of Commonwealth, 69 N. E. 
(2) 115, 130, 131 (Mass.): j 

“Deprived of the right to pay any snm of money for 
the rental of a hall in which to hold a public rally 
or debate, or for printing or circulating pamphlet^, 
or for advertising in newspapers, or for buying radio 
time, a union [’s] . . . rights of freedom of the press 
and of peaceable assembly would be crippled. ’ ’ 

| 

The views and objectives of the JAFRC are such that its 
use of speech, press and assembly to express those views 
and to accomplish those objectives is constitutionally 
guaranteed by the First Amendment so that the abridge¬ 
ments of plaintiff’s speech, press and assembly occasioned 
by defendants must be considered in the light of the First 
Amendment. Thomas v. Coffins, 323 U. S. 516, 437. 

I 

The abridgement of plaintiff’s freedom of association 
by defendants is even more patent. Persons are unwilling 
to join, support, contribute to, or otherwise participate in 
the activities of an organization officially labelled “sub¬ 
versive”. Civil servants, present and prospective, may 
be fired or refused employment as “disloyal” for any asso¬ 
ciation with the JAFEC; others “associated” with the 
JAFRC expose themselves to economic, social and political 
sanctions (see, e. g. Bryan affidavit, JJL 28-30) and may be 
fearful of the possibility of more serious future conse¬ 
quences. 

The freedom of association of the JAFRC impaired by 
defendants is the freedom of persons to gather together 
upon the basis of some common social or humanitarian 
ideal We are “a nation of joiners.” Cushman, “The 
President’s Loyalty Purge,” 36 Survey Graphic 283, 287 
(May, 1947). Association for the exchange of common 
views and objectives, and for the public presentation and 
support thereof has long been a vital aspect of American 



life. DeTocqueville, Democracy in America (1840), Part IE, 
Bk2, c. 5; 2 Bryce, American Commonwealth (1924), p. 282; 
Wyzanski, “The Open Door and the Open Window,” 
36 California Law Rev. 336, 346 (1947). “Individuals 
seldom impress their views upon the electorate without 
organization. They have a right to organize .. . even into 
what are called ‘pressure groups’ for the purpose of ad¬ 
vancing causes in which they believe.” Bowe v. Secretary 
of Commonwealth, supra, at 130. One political scientist 
has observed: 

“Freedom of association, in short, raises issues 
which go to the root of the modem state. Without 
it no other freedom can have very much content.” 
Laski, “Freedom of Association,” 6 Encyclopedia 
of Social Sciences 447,450 (2 ed. 1940); see also Mill, 
Essay on Liberty (1864), pp. 28, 197. 

Accordingly, the plaintiff’s fundamental right of freedom 
of association is constitutionally guaranteed as are the 
cognate freedoms of speech, press and assembly. Fiske v. 
Kansas, 274 TJ. S. 380; Herndon v. Lowry, 301 U. S. 242; 
Thomas v. Collins, 323 U. S. 516; De Jonge v. Oregon, 299 
U. S. 353, 365; United States v. Hauck, 155 F. (2) 141,144; 
United States v. Korner, 56 F. Supp. 242, 249; cf. United 
States v. Cruikshank, 92 U. S. 542; see Whitney v. California, 
274 U. S. 357, 371, 372. The abridgement of plaintiff’s free¬ 
dom of association, and the restraint of the freedom of 
association of all other organizations, invokes the prohibi¬ 
tions contained in the First Amendment. 

The applicability of the First Amendment is not affected 
by the circumstance that the Order does not in terms pro¬ 
vide for “direct and candid efforts to stop speaking or 
publication as such.” Thomas v. Collins, 323 U. S. 516, 
547. Even if the impairment were an incident rather than 
the objective of the Order, this Court must nevertheless 
afford full deference to the prohibitions contained in the 





First Amendment. Grosjean v. American Press Co., 297 
U. S. 233; Murdock v. Pennsylvania, 319 U. S. 105. Nor 
can defendants argue, in fact or in law ( Thomas v. Colling, 
323 U. S. 516, 543), that the impairments occasioned by 
the Order are trivial or insubstantial. Consequently, this 
Court is squarely confronted with the question whether the 
Order is compatible with the provisions of the First Amend¬ 
ment. 


2. There is no constitutionally sufficient justification for de¬ 
fendants’ abridgment of plaintiff’s rights under the First 

Amendment. 

The constitutional prohibition of abridgement of speech, 
press or association extends to a grant of power to an 
official authorizing him to impair free expression or asso¬ 
ciation. Hannegan v. Esquire, 327 TJ. S. 146, 151, 158; 
Ex parte Endo, 323 U. S. 283, 298; Thornhill v. Alabama, 
310 U. S. 88, 97; LoveU v. Griffin, 303 U. S. 444; Near v. 
Minnesota, 283 U. S. 697; Chafee, Free Speech in the United 
States (2 ed. 1941), pp. 29,309,310. Accordingly, the grant 
of such power to the Attorney General by Executive Order 
#9835 may be sustained only under the most limited 
circumstances: the constitutional rights abridged must 
create a clear and present danger to a paramount public 
interest.* Schenck v. United States, 249 U. S. 47; Bridges 
v. California, 314 U. S. 252; West Virginia State Board of 
Education v. Barnette, 319 TJ. S. 624; Thomas v. Colling, 
323 TJ. S. 516. The presence of such a clear and present 
danger may not be presumed. Thomas v. Collins, 323 TJ. S. 
516, 529; Thornhill v. Alabama, 310 TJ. S. 88, 96; United 
States v. Carotene Products Co., 304 TJ. S. 144, 152 n. 4 

This Court must independently “weigh the circumstanced 
— 

* The clear and present danger test applies to impairments of freedom of 
association. Shaw v. State, 76 Okl. Cr. 271, 134 P. 999; Note, 61 Harvard 
Law Bev. 1215, 1217 (1948). 




and... appraise the substantiality of the reasons advanced 
in support of the regulation of the free enjoyment of the 
rights.” Schneider v. Irvington , 308 U. S. 147,161. More¬ 
over, the burden of proving that a constitutionally sufficient 
purpose exists to justify the abridgement is upon defend¬ 
ants . Busey v. District of Columbia , 75 App. D. C. 352, 
138 F. (2) 592. 

\ V 

Upon defendants’ motion to dismiss the complaint, de¬ 
fendants have in no wise indicated that there is any present 
or imminent danger to the civil service, or that plaintiff— 
or any other designated organization—creates a clear and 
present danger to the government or any other paramount 
public interest Nor have defendants filed any affidavits or 
other papers in opposition to plaintiff’s motion for a pre¬ 
liminary injunction. And defendants’ briefs, devoted prin¬ 
cipally to the question of justiciability, contained only the 
most general references to facts upon which defendants may 
choose to rely as justification for defendants’ impairment 
of plaintiff’s constitutional rights. Defendants have, there¬ 
fore, failed to meet their burden of proof under the stand¬ 
ards established by this Court in the Busey case. 

“We think we may now hold that when legislation 
appears on its fact to affect the use of speech, press 
or religion, and when its validity depends upon the 
existence of facts which are not proved^ their 
existence should not be presumed; at least when their 
existence is hardly more probable than improbable, 
and particularly when proof concerning them is more 
readily available to the government than to the 
citizen. The burden of proof in such a case should 
be upon those who deny that these freedoms are 
invaded” (138 F. (2),- 595). 

Moreover, and without waiving the rule of the Busey 
case, the facts demonstrate that the Executive Order does 
not arise out of any present, existent danger to our govern¬ 
ment and, indeed, that there is not even a reasonable basis 
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And yet, under these conditions, the crime of treason was 
narrowly defined in the Constitution and the proof required 
explicitly defined (Article HE, § 3) while bills of attainder 
were prohibited (Article I, §§ 9, 10). 

Early in our history, supporters of the French Revolu¬ 
tion were considered radicals and traitors by the Federal¬ 
ists and the Federalist Party enacted the Alien and Sedi¬ 
tion Acts calculated to apply the doctrine of constructive 
treason to those supporters. But despite the fact that the 
Republicans were accused of being under the influence and 
in the employ of a foreign power at a time when our new 
government was vulnerable to subversion, the passage of 
those Acts resulted in the downfall of the Federalist Party; 
the repeal of the Acts; and the pardoning of all those im¬ 
prisoned under those Acts. Chafee, Free Speech in the 
United States (2 ed. 1941), pp. 27-28. 

The Civil War engendered deep internal conflict within 
the nation. But not only did the Supreme Court strike 
down loyalty oath tests required for the practice of certain 
professions and practices (Cummings v. Missouri, 4 Walk 
(XL S.) 277; Ex Parte Garland, 4 Wall. (U. S.) 333), but 
the Fourteenth Amendment was carefully framed to ex¬ 
clude from government service only those who had en¬ 
gaged in acts of “insurrection or rebellion” or otherwise 
committed treason (Amendment XIV, § 3). 

Our country has been strengthened not subverted be¬ 
cause it has chosen freedom over suppression and re¬ 
straint.* If that choice brought strength when this nation 
was young, we should not now, as the most powerful coun- 

• < ‘ Without promise of a limiting Bill of Bights it is doubtful if our Con¬ 
stitution could have mustered enough strength to enable its ratification. To 
enforce those rights today is not to choose weak government over strong 
government. It is only to adhere as a means of strength to individual freedom 
of mind in preference to officially disciplined uniformity for which history 
indica t es a disappointing and disastrous end.” West Virginia State Board 
of Education v. Barnette, 319 U. 8. 623; 630, 637. 




try in the world, sacrifice the source of our moral strength 
and our tradition of freedom on some speculative danger. 
The abridgements occasioned by the Executive Order may 
not be justified by vague or nebulous references to subver- j. 
sion or revolution. It is therefore decisive that the facts 
available show no real danger sufficient to warrant those 
abridgements. 

■_* • ■ , ’~i 

Thus the Executive Order does not recite that it is | 

based upon any great or present threat; instead the pre¬ 
amble reads: 

/ 1 " • " • ' j 

“Whereas, although the loyalty of by far the over- j 
whelming majority of all Government employees is j 
beyond question, the presence within the government ! 
service of cmy disloyal or subversive person con¬ 
stitutes a threat to our democratic processes.” | 
(Italics added.) 

• i 

! 

And the report of the President’s Temporary Commission 
on Employee Loyalty, upon which the Order was based, 
found not any immediate or substantial threat but the fol¬ 
lowing: 

11 While the Commission believes that the employ- j 
ment of disloyal or subversive persons presents | 
more than a speculative threat to our present system j 
of government, it is unable, based on the facts pre- \ 
sented to it, to state with any degree of certainty \ 
how far reaching that threat is . .. The Commission 
is convinced that the combination of these two means | 
(counter-espionage and a loyalty program) provides j 
our best protection from a danger which can develop j 
into a real threat to our national security.” Report j 
of President’s Temporary Commission on Employee 
Loyalty (1947), pp. 21, 23. (Italics added.) 

The history of the American civil service could support I 
no finding other than that it has been loyal, devoted and 
constituted no present or substantial danger. 




' ’ ' • ; , ' 
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Prior to the enactment of the Hatch Act in 1939, political 
beliefs and affiliations of civil servants were no concern of 
the federal government (Priddie v. Thompson, 82 Fed. 186) 
and, indeed, it was specifically provided that no inquiry 
should be made “concerning the political or religious 
opinions or affiliations of any applicant” and “all disclo¬ 
sures thereof shall be discountenanced” (Civil Service Rule 
I, 5 Code Fed. Regulations (1939) §§1-2). Our national 
experience of 150 years prior to 1939 indicates that ac¬ 
cording civil servants the political freedom enjoyed by 
other citizens created no threat to our government. On the 
contrary, that freedom encouraged the growth of an efficient 
and loyal civil service. 

* 

Developments after the passage of the Hatch Act did 
not disclose any changes in that loyalty such as would 
necessitate the present loyalty program. 

Section 9A of the Hatch Act was supplemented by 
various other measures. Appropriations, beginning July 1, 
1941 (55 Stati 289 (1941)), were made authorizing the 
Federal Bureau of Investigation to investigate civil serv¬ 
ants. In riders to appropriation bills, Congress forbid 
payment of salaries to advocates of or members of organi¬ 
zations advocating “the overthrow of the Government of 
the United States” (see, e. g ., 55 Stat. 123 (1941)); and 
then forbid payment to specified executive officials (57 Stat. 
450 (1943)) until it was held that this device was not avail¬ 
able to the Congress (United States v. Lovett, 328 U. S. 
303). The Civil Service Commission investigated civil 
service applicants and denied employment to an applica¬ 
tion where there was “a reasonable doubt as to his loyalty” 
(7 Fed. Reg. 7723 (1942) §18.2 (c)(7)); while first an 
Interdepartmental Committee established by the Attorney 
General ( N . Y. Times, April 23, 1942, p. 15, coL 3) and 
then an Interdepartmental Committee on Employee Investi¬ 
gations established by Executive Order #9300, assisted 



the various agencies in investigating the loyalty of those 
already in the civil service. 

On January 8, 1945 a subcommittee of the House Civil 
Service Commission was authorized to survey the federal 
civil service loyalty policies and practices. H. Res. 66, 
79th Cong., 1st Sess. (1945). Its report of July 1946 led 
to the creation, by Executive Order #9806, of the Presi¬ 
dent’s Temporary Commission on Employee Loyalty, in 
November 1946, which was to inquire further into federal 
employee loyalty standards and machinery, and to report 
thereon by February 1, 1947 (11 Fed. Reg. 13863 (1946)). 
The Commission’s report was submitted to the President 
on February 20, 1947 but was not then released (N. Y. 
Times , March 23,1947, p. 1, coL 8). On February 26,1947, 
the House Committee on Un-American Activities proposed j 
the establishment of a Federal Loyalty Commission withj 
final powers to pass upon employee loyalty (N. T. Times J 
February 27, 1947, p. 14, coL 2), and shortly thereafter it 
became known that President Truman was preparing j 
recommendations to keep “disloyal” persons out of the; 
Government (N. Y. Times , March 6, 1947, p. 3, coL 7).] 
Finally, on March 22, 1947 the President released simulta-i 
neously the report of the Commission and Executive Orderi 
#9835 which incorporated most of the Commission’s! 
recommendations. 

t 

It has been suggested that the Executive Order “. . 
was received with outward applause and inward chagrin byi 
the Republicans in Congress, many of whom felt the Presi¬ 
dent had adroitly deprived them of a campaign weapon for 
1948.” N. Y. Times , May 1,1947, p. 1, coL 7; cf. SchlesingerJ 
“What Is Loyalty?”, N. Y. Times, November 2,1947, Maga¬ 
zine Section pp. 7, 49; American Civil Liberties Union, 
Our Uncertain Liberties (1948) p. 23. In this connection 
it is significant that in 1947, after the Executive Order 
was promulgated but before an appropriation was made 
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for it, the Rees Bill (H. R. 3813, 80th Cong. 1st Sess.) 
was introduced. That bill was substantially identical, ex¬ 
cept for certain administrative differences, with the Execu¬ 
tive Order. Hearings were held on this bill in the month of 
June before the House Committee on Post Office and Civil 
Service. On June 19, 1947 the Committee brought the bill 
on to the floor of Congress, together with a report thereon 
(H. Report 616, 80th Cong., 1st Sess. (1947)), and after 
extensive debate (93 Cong. Rec. 7066, 7497, 9118-9156 
(1947)), the bill was passed by the House. The bill was sub¬ 
sequently, however, killed in the Senate Civil Service Com¬ 
mittee. N. Y. Times, July 24, 1947, p. 9, coL 2. 

The foregoing brief history provides the basis for eval¬ 
uating the need for the Order. For in view of this plethora 
of inquiries into the loyalty of federal employees after 
1939 it may be assumed that if any menace or threat of 
subversion of our government by those civil servants or the 
designated organizations existed, evidence thereof would 
have been elicited. The facts will show that no such threat 
exists. 

The first full-scale investigation reported was that by 
the Interdepartmental Committee set up in 1942 by Attor¬ 
ney General Biddle to check a list of 4112 alleged “ sub¬ 
versives’’ in the Federal Government ( N. Y. Times, April 
23, 1942, p. 15, coL 2), including 1121 names culled from 
the civil service by Representative Dies ( N. Y. Times, No¬ 
vember 20, 1941, p. 1, coL 3). After five months of inten¬ 
sive inquiry, the Attorney General sent the report of the 
Federal Bureau of Investigation to the House of Repre¬ 
sentatives (H. R. Document 833, 77th Cong., 2d Sess. 
(1942)). A total of two persons on the list submitted by 
Dies were dismissed (id., at 15-16), and of the other 2991 
employees investigated, 34 were dismissed (id., at 16-18). 
The Interdepartmental Committee concluded “Upon re¬ 
view of experience with the project to date, however, we 


conclude that it should not be continued as a broad per¬ 
sonnel inquiry. Results achieved have been utterly dis¬ 
proportionate to resources expended. Sweeping charges 
of disloyalty in the Federal service have not been substan¬ 
tiated. The futility and harmful character of a broad per¬ 
sonnel inquiry have been too amply demonstrated” (id., 
at 26). Moreover, it was pointed out by the Attorney Gen¬ 
eral that “It is inevitable that such sweeping investiga¬ 
tions should take on an appearance of inquisitorial action' 
alien to our traditions. They create disturbance and un-i 
rest, hurt esprit de corps, and produce a feeling of unease 
and insecurity” (id., at 4). 

The Report in 1946 of the Subcommittee of the House 
Civil Service Committee* was based upon hearings, which 
have not been printed, and attempted only “a brief histor-j 
ical statement of the problem and [to] pose certain ques¬ 
tions for further study and investigation” (p. 1) for “the 
subcommittee did not have sufficient time to give the prob-| 

lem as careful study as ought to have been done” (p. 8). 

' • _ J. 

The Report of the President’s Temporary Commission! 
on Employee Loyalty of 1947, based on hearings, exhibits! 
and memoranda,** is the principal evidentiary basis upon! 
which Executive Order #9835 is premised (cf. H. Report 
616, 80th Cong., 1st Sess. (1947), p. 2). The Commission; 
addressed letters to the Federal Bureau of Investigation,! 
Naval Intelligence and Military Intelligence to ascertain! 
“the extent to which the subversive or disloyal employee 
constitutes a problem in, or threat to, the federal service”! 
(id., at 10-11), aside from the general conclusions drawn 
from the replies received from these agencies (id., at 12),! 

# Report of Investigation with Respect to Employee Loyalty and Employ A 
ment Policies and Practices in the Government of the United States , 79th Cong., 
2d Sess. (July 20, 1946). 

** The memoranda referred to as exhibits and other exhibits in this Report 
were not at the New York Public Library which receives all printed matter 
distributed by the United States Government. 


the facts recorded in the Report may he summarized as 
follows: 

(1) From 1942 to 1946 there were reported to the Fed¬ 
eral Bureau of Investigation 6193 cases of civil servants 
for investigation under the Hatch Act and the appropria¬ 
tion acts. Of this number 101 persons were dismissed as a 
result of the information developed {id., at 16) (see also 
Hearings before House Committee on Un-American Activi¬ 
ties on H. R. 1864 and H. R. 2122, 80th Cong., 1st Sess., Pt. 
2 (1947), p. 41). 

(2) From 1941 through December 31, 1946 the Civil 
Service Commission, which had jurisdiction over appli¬ 
cants and employees appointed conditionally, investigated 
392,889 applicants. Placements in the Federal Govern¬ 
ment for that same period totalled 9,604,935 {id., at 18) 
indicating that only a very small percentage of applicants 
required any investigation. Of those investigated, 1307 
were disqualified for the period from 1941 through 1946 
on the grounds of “disloyalty” {id., at 17). This figure 
is partially explained by the fact that “a major contribut¬ 
ing factor to the high percentage of ineligibles for the 
years 1941, 1942 and 1943 was the vigorous standards im¬ 
posed, e. g., exclusion of foreign born persons from civilian 
employment at Pearl Harbor” {id., at 19). Of the total 
number of ineligibles, 694 were considered by the Civil 
Service Commission to be ineligible as “Communists or 
fellow travellers” {id., at 17). 

(3) The Interdepartmental Committee, set up in 1943 
by Executive Order #9300, had referred to it 729 cases 
from February 5, 1944 to December 2, 1946 and of those 
cases 24 employees were dismissed {id., at 20). 

The subsequent hearings before the House Committee 
on Post Office and Civil Service from June 3 to June 10, 
1947, revealed no new information, and nothing further 


appeared in House Report 616 on H. R. 3813, by the House 
Committee on Post Office and Civil Service, or in the den 
bates on the Rees Bill. 

At a hearing before the House Civil Service Commit^ 
tee, in June 1947, the Civil Service Commission volunteered; 
to supply the Committee with information from the various 
departments and agencies as to the number of employees 
discharged on loyalty grounds from July 1, 1946 to Marchi 
31, 1947 (Hearings on H. R. 3588, 80th Cong., 1st SessJ 
(1947), p. 55), so that just before the Congress consid¬ 
ered the proposed appropriation for the enforcement of 
Executive Order #9835 newspaper accounts were carried 
of a report by the Civil Service Commission to the effect 
that 811 civil service employees had been discharged by] 
various of the agencies for loyalty reasons from July l,j 
1946 to March 31, 1947. N. Y. Times, July 18, 1947, p. 1, 
coL 2. Analysis of those accounts reveals that 38 of the 
44 agencies reporting to the Commission reported that no 
employee was fired and no applicant was rejected for al¬ 
leged disloyalty. Moreover, the figure of 811 was tenta¬ 
tive only. While the Navy Department reported the dis¬ 
missal of 23 civilian employees and the War Department 
reported the dismissal of 190 civilian employees and the 
rejection of 10 applicants, the total figure was arrived at) 
by estimating that the War Department had actually dis¬ 
qualified about four times as many as reported. N. Y\ 
Times, July 18,1947, p. 18, coL 3. Subsequent reports from 
the remaining 10 executive agencies, increased that esti¬ 
mate to 831; eight of the ten agencies reported no dis¬ 
missals for disloyalty, but the State Department stated 
that it had removed 20 employees, “mainly for commu- 
nism,” from June 1946 to August, 1947.* N. Y. Times, 
August 15,1947, p. 8, coL 5. 

# By August, 1947, 8 of these 20 employees had been permitted to resign 
without prejudice to other Government employment. Thereafter, 10 more were 
thus permitted to resign. N. Y. Times, October 4, 1947, p. 7, coL 5; Novem¬ 
ber 14, 1947, p. 17, col. 4; November 18, 1947, p. 1, coL 6. 



The Federal Bureau of Investigation has reported, 
with regard to its investigation under the Executive Order, 
that by September, 1948, 2 , 110,521 federal employees had 
been processed and cleared by the Federal Bureau of In¬ 
vestigation; of the 6344 held for further investigation 5421 
had been investigated leading to 1092 agency loyalty hear¬ 
ings wherein 821 employees were found fully loyal, 212 re¬ 
signed, and only 59 were dismissed; of these 59, two were 
cleared by the Loyalty Review Board. N. Y. Times, Sep¬ 
tember 23, 1948, p. 1. President Truman stated that the 
Federal Bureau of Investigation reports show 2 3 4 ‘the loy¬ 
alty of 99.7% of all federal workers to be not even ques¬ 
tionable.” (N. Y. Times, October 12, 1948, p. 30); and the 
defendant Tom C. Clark announced very recently of the 
investigation of federal employees that “less than one- 
fourth of 1 percent even had be to be questioned as to their 
loyalty.” N. Y. Times, October 20, 1948, p. 10. 

From the foregoing certain conclusions may be drawn: 

(1) The total number of government workers or ap¬ 
plicants dismissed for loyalty reasons, even under the 
loose, vague standards employed, is relatively small. 

(2) Most of the dismissals and rejections occurred in 
the “sensitive agencies”, i. e., the War, Navy and State 
Departments. The experience of those agencies provides 
no sound basis for action in other governmental agencies. 

( * " • * . . 

(3) After seven years of diligent and zealous investiga¬ 
tion, no reference is made in any of the Congressional or 
loyalty program reports, hearings or debates to a single 
instance of the commission or attempt of any overt act by 

a federal civil servant which act could be construed as in¬ 
tentionally dangerous or threatening to the welfare of the 



United States Government.* There does not appear to be 
a single instance where an American civil servant was con¬ 
victed for treason, sedition,** correspondence with a for¬ 
eign government, sabotage, or tinder any of the other laws 
which protect onr country from disloyal persons* **. As 
the Secretary of Commerce, Charles Sawyer, reported 
recently: 

' 

“* * * up to this time there has not been so much as 
an inference that, even during the war or later, any 
federal employee furnished any information to out 
enemies, nor what any fair-minded person would, ref 
gard as proof that anything of importance was given 
illegally to our ally, Russia.” N. T. Post, Septem- 
tember 5,1948, p. 27. 

• • j 

In short, each determination of “disloyalty” made was 
based exclusively upon membership, affiliation, or “sympa¬ 
thetic association” with organizations proscribed by the 
agency passing judgment. But since guilt by association 
is insufficient as a method of proof (Herndon v. Lowry , 301 

# It is hardly to be expected that the defendants win refer to or rely upon 
the recent alleged “expose” of espionage by the House Committee on Tint 
American Activities since the defendant Tom C. Clark stated in a press release 
as to that “expose”: 

“There is absolutely no competent proof here, so far as appears from 
'the report and excerpts of testimony quoted therein, of the actual or 
attempted communication, delivery or transmittal of information relat¬ 
ing to the national defense to a foreign government or to one of its 
representatives.” (AT. Y. Times, September 30, 1948, p. 15.) 

In any event, the House Committee investigation failed to show that any 
atomic secrets had been stolen (AT. Y. Times, September 26, 1948, p. 5E) 
nor was Mrs. Bentley or any other witness able to enumerate any single, 
specific item whieh was illegally communicated (Lippman, “The Spy Investi¬ 
gation,” AT. Y. Herald-Tribune, August 17, 1948, p. 20); moreover, the in-1 
vestigatdon failed to show one presently employed civil servant guilty of even 
the House Committee’s concept of disloyalty. AT. Y. Post, September 5, 1948, 
pp. 19-27; September 23, 1948, p. 2; September 26, 1948, p. 4. 

** See Note, 48 Columbia Law Rev. 253, 261 n. 77 (1948). 

### Lt. N. G. Be din, charged with turning over secret documents to a 
foreign power, was acquitted. AT. Y. Times, July 18, 1946, p. 1, coL 6. 
Six State Department employees were charged with mishandling certain docu¬ 
ments: three were never indicted; two were fined; one was nolle pressed; 
and none were found to have acted with criminal intent. AT. Y. Times, Oe-j 
tober 25, 1946, p. 10, coL 4. 



U. S. 242, 260; Schneiderman v. United States, 320 U. S. 
118; Bridges v. Wixon, 326; U. S. 135; Kottedkos v. United 
States, 328 U. S. 750, 772), it is literally correct that “There 
is no evidence to justify the wholesale screening now under¬ 
taken by the Federal Government.” American Civil Liber¬ 
ties Union, Report of Committee on Employees* Loyalty, 
January 28, 1948, p. 1. Thus, after the most intensive in¬ 
quiry into the genesis of the Executive Order heretofore 
made. Prof. Emerson of the Yale Law School, in an article 
to appear in the forthcoming November issue of the Yale 
Law Journal, has concluded that the danger that govern¬ 
ment employees singly or in concert plan or will overthrow 
the government by force or violence or that they do or 
will act under instructions from a foreign power has not 
been shown to be of serious or substantial proportions. 

The stated justification for the vast loyalty program is 
not serious or extensive disloyalty in the ranks of the civil 
service, but the presence of any disloyal person in govern¬ 
ment service (see p. 47, supra) ; and the facts as ana¬ 
lyzed reveal that no other justifications could be suggested 
for exposing 2,000,000 persons to an inquiry into their 
private thoughts, beliefs and associations and to dismissal 
for disloyalty based upon hearsay, rumor, gossip and re¬ 
ports from “confidential” sources. This Court is con¬ 
fronted with evaluating whether that justification is con¬ 
stitutionally sufficient. On the one hand, the loyalty pro¬ 
gram not only authorizes an inquiry into matters of opin¬ 
ion and association but permits a federal employee to be 
dismissed as disloyal, and thereby punished ( United States 
v. Lovett, 328 U. S. 303), for his thoughts and beliefs al¬ 
though it has never heretofore been supposed that mere 
opinions and beliefs—under any circumstances—could be 
the basis for punishment Cantwell v. Connecticut, 310 
U. S. 296, 303; United States v. Ballard, 322 U. S. 78, 86; 
Mutual Film Corp. v. Industrial Comm., 236 U. S. 230, 243; 



West Virginia State Board of Education v. Barnette, 319 
U. S. 624, 642; Mill, On Liberty (1864), pp. 23, 27, 28; cf. 
Thomas v. Collins, 323 U. S. 516, 531. On the other hand, 
the loyalty program stems from no danger of extensive or 
serions disloyalty in the civil service, for, at the most, 
there has been shown only desultory, isolated instances 
of persons belonging to proscribed organizations. Any 
threat that such persons might create is already the 
subject matter of laws safeguarding against the civil 
servant who is disloyal. It is unlawful for a federal 
employee to be a member of 4 4 any political party or 
organization which advocates the overthrow of our constir 
tutional form of government in the United States” (id 
U. S. C. 61i). And as any other citizen, the civil servant 
can be prosecuted if he commits, attempts to commit (1$ 
U. S. C. § 11), or conspires to commit (id.) treason (18 
U. S. C. § 1), sedition (18 U. S. C. § 6), sabotage (18 U. S. 
C. §9; 50 U. S. C. §31), correspondence with a foreign 
power (18 U. S. C. §5), or the disclosure of secret docuf 
ments (18 U. S. C. § 5; 42 U. S. C. § 1810(b); 50 U. S. cj. 
§ 31). In addition, the various states have enacted meas¬ 
ures which regulate and punish treasonous or seditious 
activity. Groner, “State Control of Subversive Activi¬ 
ties”, 9 Fed. Bar Journal 61 (1947). Efficient federal and 
state police investigation and enforcement of these penal 
statutes would provide adequate protection. The 4 4 present 
federal loyalty program” has, therefore, been correctly 
characterized 44 both as unnecessary and unfair”. American 
Civil Liberties Union, Our Uncertain Liberties (1948), p. 23. 
It realizes the possibility in the dictum that 4 4 our whole civil 
liberties history provides us with a clear warning against 
the possible misuse of loyalty checks to inhibit freedom of 
opinion and expression”. President’s Committee on Civil 
Rights To Secure These Rights (1947), p. 50. Deleterious 
to the morale, independence and integrity of our civil serv- 
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ice,* productive of a dangerous political secret police sys¬ 
tem, and deferential to the principle of guilt by association, 
the over-all loyalty program is unconstitutional as an un¬ 
reasonable means employed to meet an unreal and insub¬ 
stantial evil 

But whatever justification may exist for the wholesale 
investigation of civil service employees, there is no basis 
in the history of the Executive Order or elsewhere for 
according to the Attorney General the power here com¬ 
plained of, i. e., the unfettered power to designate organi¬ 
zations as “subversive.” 

In its report of 1942 to Attorney General Biddle, the 
Interdepartmental Committee, after investigating several 
thousand civil service employees, stated its conclusion that 

“In all but a small residium of the cases, the lead 
provided by the ‘active indices’ of front organiza¬ 
tions has proved to be utterly worthless”. H. B. 
Document 833, 77th Cong., 2d Sess. (1942), pp. 4, 27. 

And the Attorney General further reported that “... it is 
now clear that the objective test of membership in a ‘front’ 
organization is thoroughly unsatisfactory” (id., at p. 4). 

The recommendation by the President’s Temporary 
Loyalty Commission that the Attorney General have the 
power to designate a list of “subversive” organizations ap¬ 
pears for the first time close to the end of the Commission’s 
Beport (pp. 32, 38). It does not appear that any of the 
agencies contacted recommended to the Commission that 

* “What anxieties of mind, what prolonged periods of worry, what re¬ 
straint trpon their initiative, will result from their knowledge that their private 
lives are being secretly investigated, no one can say. But neither can anyone 
assert that this shadow upon their activities, however intangible and subtle, 
will not act as a constraint upon their freedom and their sense of inde¬ 
pendence.” O’Brian, “Loyalty Tests and Guilt by Association,” 61 Harvard 
Law Eev. 592, 60 8 (1948); see also article in N. T. Herald-Tribune, August 22, 
1948, pp. 1, 2, indicating the intellectual restraints caused by the loyalty 
program. 


the Attorney General have snch power (Report, at 12-15), 
and the Report of the Commission nowhere discusses 
reasons why the Attorney General should be accorded such 
vast power. Moreover, neither the Report nor the Execu¬ 
tive Order recommended or expressly authorized the At¬ 
torney General to publicize the list. In fact, the publication 
of the list by the Attorney General came only after a great 
deal of vacillation and indecision. Soon after the Execu¬ 
tive Order was promulgated requests were made of the 
Attorney General that the list which he would compile be 
made public. N. Y. Times , March 26, 1947, p. 27, coL 7; 
April 12, 1947, p. 19, coL 5. At first the Justice Depart-j 
ment expressed doubt that the list would ever be madej 
public; “they fear such action would put listed organiza¬ 
tions on their guard and lead them to change their names, j 
thus making necessary a whole new inquiry.” N. Y. Times, j 
April 13, 1947, p. 10, coL 1. On May 10, 1947 the Attorney 
General publicly stated that he was not decided as toj 
whether the list would be made public. N. Y. Times, May 
11, 1947, p. 35, coL 3. About three weeks thereafter the! 
Attorney General publicly announced that the list would be 
published in thirty days in order to “enable investigators! 
to trace suspected disloyal federal employees from mem¬ 
bership in organizations branded as subversive” N. T. 
Times, June 1,1947, p. 38, coL 3. Almost six months later 
the list was published. Another six months later a second, 
supplementary list was published. N. Y. Times, May 29, 
1948, pp. 1, 8. 

The power of the Attorney General under the Execu¬ 
tive Order has been criticized on the floor of the Congress 
(93 Cong. Rec. 8007, 9119, 9121, 9136, 9140, 9144, 9152 
(1947)), by students of the Executive Order (e. g., Notes, 
96 U. of Penn . Law Rev . 381, 394, 395 (1948); 47 Columbia 
Law Rev . 1161, 1171, 1172 (1947)), by educators (e. g., 
N. Y. Times, April 13, 1947, p. 8E, col. 5-7; N. Y. Times, 




November 27,1947, p. 38, coL 4; Cushman, “The President’s 
Loyalty Purge”, 36 Survey Graphic 287 (May, 1947); Com- 
mager, “Who is Loyal to America!” Harpers, 193-199 
(April, 1947)), and by eminent members of the Bar (N. Y. 
Times, September 30, 1948, p. 15, col. 1). Still there 
nowhere appears any statement by any responsible officer 
of our government of the necessity or justification for 
empowering the Attorney General to pass judgment upon 
the orthodoxy of organizations. 

That membership, affiliation or sympathetic association 
with a designated organization is one of the Executive 
Order standards for determining employee loyalty is in¬ 
adequate as a foundation for the extraordinary powers the 
Attorney General exercised under the Executive Order. 
It has been repeatedly stated by President Truman (N. Y. 
Times, November 15, 1947, p. 2, coL 2) and the defendants 
Richardson and Clark (N. Y. Times, December 23, 1947, 
p. 28, coL 2; see also 13 Fed. Reg. 253, 254 (1947)) that the 
foregoing standard is “only one piece of evidence.” If 
the Attorney General is authorized to declare any organiza¬ 
tion “subversive” merely to provide “only one piece of 
evidence”, the disproportion between purpose and power, 
between the necessity for the power and the resultant 
injury, is so great that the grant of power to the Attorney 
General must be held invalid as unreasonable. 

To the extent that the Attorney General’s power under 
the Executive Order is to give content to a standard which 
is more than just one piece of evidence, the power is 
invalid in that it is dedicated to a purpose which is uncon¬ 
stitutional. The Attorney General’s power is basically an 
implement for a standard which is premised upon the 
abhorrent principle of guilt by association. That prin¬ 
ciple has met with uniform judicial repudiation. Herndon 
v. Lowry, 301 U. S. 242, 260; Kessler v. Strecker, 307 U. S. 
22, 30; Schneiderman v. United States, 320 TJ. S. 118; 
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Bridges v. Wixon, 326 U. S. 135; Kottaekos v. United States, 
328 U. S. 750, 772; United States v. Hauck, 155 F. (2) 141, 
144; President’s Committee on Civil Eights, To Secure 
These Rights (1947), p. 50; Chafee, Free Speech in the 
United States (2 ed. 1941) pp. 167, 470, 484. If the grant 
of power is to effectuate the implementation of that prin¬ 
ciple, it is constitutionally defective. 

Moreover, the application of gnilt by association under 
the loyalty program results in the punishment of civil 
servants for their private opinions, beliefs and thoughts 
(see pp. 56-57, supra). Such punishment, unconstitutional in 
the instance of private citizens, is similarly invalid so far; 
as public employees are concerned. For there is no excep¬ 
tion which would warrant the punishment of civil service 
employees for their thoughts and opinions. See Ex Parte 
Garland, 4 Wall. (U. S.) 333, 378; United States v. Thayer, 
209 U. S. 39, 42. In United Public Workers v. Mitchell, 330 
U. S. 75, the Supreme Court not only recognized freedom! 
of thought and opinion of civil service employees but also 
expressly reserved to such employees freedom of expres-i 
sion. 

“Expressions, public or private, on public affairs, 
personalities and matters of public interest, not an 
objective of party action, are unrestricted by law! 
so long as the Government employee does not direct 
his activities toward party success.” (330 IT. S., 
110 .) 

That reservation is incorporated into the Hatch Act (18; 
U. S. C. § 61h). The Attorney General’s power of designa¬ 
tion, which was granted in order to effectuate a standard 
whereby civil servants may be punished for beliefs only, 
is premised upon a purpose which is not only insufficient 
to warrant the unprecedented powers of the Attorney Gen¬ 
eral but also in violation of the basic principles of the First 
Amendment. 
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C 

Executive Order #9835 Violates the Fifth Amendment in 
That It Permits Organizations to Be Designated Without 
Affording Those Organizations Procedural Due Process 

of Law 

It is the basic contention of the plaintiff that the power 
resides nowhere in our government, and particularly not 
in the Attorney General, to declare an organization as “sub¬ 
versive” under the vague and undefinable standards con¬ 
tained in Executive Order #9835. But if that power be 
deemed to exist, and, further, if that power be deemed to 
reside in the Attorney General, then it is urged that the 
absence of essential safeguards surrounding the exercise 
of that power violates the due process clause of the Fifth 
Amendment. 

The Supreme Court has recently defined the minimum 
guarantees contained in the due process clause: 

“A person’s right to reasonable notice of a charge 
against him, and an opportunity to be heard in Ms 
defense—a right to Ms day in court—are basic in our 
system of jurisprudence; and these rights include, 
as a minimum, a right to examine the witnesses 
against him, to offer testimony, and to be repre¬ 
sented by counsel.” In re Oliver, 333 U. S. 257, 273. 

These various guarantees apply to administrative action 
under the requirement that parties directly affected by 
such action are entitled to a fair hearing, including the 
right to notice, to be heard, to hear and test the evidence 
presented, and to decisions based upon the evidence. Mor¬ 
gan v. United States, 301 U. S. 292; Opp Cotton Mills v. 
Administrator, 312 U. S. 126 ; Saltzman v. Stromberg Carl¬ 
son Telephone Mfg. Co., 60 App. D. C. 31, 46 F. (2) 612. 
The right to a fair hearing is deemed particularly essential 


where, as here, the rights affected are not only property | 
rights bnt personal and civil liberties guaranteed by the | 
Bill of Bights. Bridges v. Wixon, 326 U. S. 135; Ng Fung 
Ho. v. White, 259 U. S. 276; Wong Wing v. United States, \ 
163 U. S. 228. Accordingly, this Court held in Walker v. j 
Popenoe, 80 App. D. C. 129,149 F. (2) 511, that the barring j 
of a publication from the mails as obscene without a notice j 
or hearing was a denial of due process. The concurring j 
opinion therein stated: 

“In making the determination whether any publica- J 
tion is obscene the Postmaster General necessarily | 
passes on a question involving the fundamental lib- j 
erty of a citizen. This is a judicial and not an execu- j 
tive function. It must be exercised according to the j 
ideas of the due process implicit in the Fifth Amend- i 
ment” 33 (149 F. (2), 513). 

“There are no absolute and enduring standards of | 
what is obscene ... The determination of whether a 
publication violates such changing standards is cer¬ 
tainly one which should not be undertaken without 
a hearing” (149 F. (2), 514). 

I 

! 

The constitutional necessity for hearings here is not! 
affected by the circumstance that the Attorney General’s j 
action consists of the designation of organizations rather 
than the adjudication of a dispute. In Shields v. Utah 
Idaho Central RR Co., 305 U. S. 177, it was observed with 
respect to the hearings which preceded the Interstate Com-1 
merce Commission’s designation of a railway as a non- 1 
interurban electric railway: 

! 

“And the manifest purpose in requiring a hearing 
is to comply with the requirements of due process 
upon which the parties affected by the determina¬ 
tion of an administrative body are entitled to insist” | 
(305 U. S., 182). 

\ 

I 

The constitutional provision that Congress shall enact 
no bill of attainder prevents the Congress from trying and 
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adjudging a man or an organization as “disloyal”; this 
prohibition derives from the necessity that such an ad* 
judiction can be made only after a full and fair jndicial 
trial. United States v« Lovett , 328 U. S. 303. It would be 
anomolous if, in the face of the multiple constitutional 
procedural safeguards imposed upon judicial or legislative 
addon which results in a stigmatizing official judgment, the 
executive branch, governed by the due process clause of 
the Fifth Amendment, could find and brand an organiza¬ 
tion as “subversive” without affording that organization 
any one of the processes of defense dictated by the most 
elementary considerations of fair play or due process. 
At the very least, plaintiff was entitled to the hearings 
and other safeguards afforded by the United States to 
German organizations before they were declared to be 
illegal at the war crimes trial. N. Y. Times , May 4, 1947, 
p. 10E, col. 5. The determination of political orthodoxy is 
vulnerable to sufficient abuse without removing from that 
determination the proper restraints imposed by a fair 
hearing. In re Oliver, 333 U. S. 257. “ . . . injustices 
flourish where procedural requirements are relayed.” 
Douglas, J., “Procedural Safeguards in the Bill of Bights”, 
31 Amer. Jud. Soc. J. 166, 168 (1948). 

No special exigencies here exist which require that the 
JAFRC be denied its constitutional right to a hearing. 
There is no emergency which makes it impossible to expend 
the time which may be necessary for a fair hearing. Cf. 
Lawton v. Steele, 152 U. S. 133; Hirabayashi v. United 
States, 320 U. S. 81. And the need to maintain the secrecy 
of informants or sources of information, as the basis for 
depriving the JAFBC of a hearing, is no more persuasive 
here than in the trial of any charge based upon secret 
information. Collyer v. Skeffington, 265 Fed. 17; Chew 
Hoy Quong v. White, 249 Fed. 869. Nor should hearings 
and findings here be dispensed with because of any as- 


65 


sertion which may be made that many organizations have 
covert objectives and methods which make more formal 
proof of their “subversive” nature too difficult. For if 
proof cannot be obtained by an efficient police system as 
to subversive methods or objectives how then can civil 
service employees be discharged for the barest contact 
or sympathetic association with organizations which are 

so successful in secreting their purposes and methods? 

* 

The constitutional requirement that organizations are 
entitled to a full and fair hearing before they may be 
designated by the Attorney General has, apparently, been 
recognized even by the House Committee on Un-American j 
Activities. In a recent report by a subcommittee thereof, 
it is stated in connection with a proposed bill which would 
require the registration of organizations: 

“The bill provides for administrative hearings in 
the Department of Justice in those cases where 
Communist Party front organizations refused to 
register voluntarily. During this hearing the 
organization will be given an opportunity to present 
witnesses in its own behalf, as well as being provided 
with other safeguards. Full judicial review of the 
findings of the Attorney General is provided. The 
1 subcommittee believes that this provision consti- j 
tutes a landmark in that it provides for the establish¬ 
ment of proper legal procedures which will eventu- j 
ally replace the ex parte findings under the present 
loyalty order.” (Report of the Siibcommittee on 
Legislation of the Committee on Un-American 
Activities (1948) p. 5). 

It is submitted that “ex parte findings” and the absence 
of “proper legal procedures . .. under the present loyalty 
order” constitute the Executive Order a violation of the 
due process clause of the Fifth Amendment. 
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CONCLUSION 

The judgment of the court below should be re¬ 
versed, die motion to dismiss denied, and die injunc¬ 
tion pendente lite granted. 
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to the Civil Service Commission Loyalty Review Board which 
makes an advisory recommendation to the head of the depart¬ 
ment or agency. 

The Loyalty Review Board of the Civil Service Co mmiss ion 
is also required to advise all departments and agencies on prob¬ 
lems relating to employee loyalty; to disseminate information 
pertinent to employee loyalty programs; to coordinate the 
employee loyalty policies and procedures among the several 
departments and agencies; and to make reports and recom¬ 
mendations to the Civil Service Commission. The executive 
order further directs that there be established in the Civil 
Sendee Commission a master index covering all persons of 
whom loyalty investigations have been made, and all executive 
agencies are directed to furnish appropriate information for 
the maintenance of this index. 

Part III, paragraph 3 of the executive order provides— 

The Loyalty Review Board shall currently be fur¬ 
nished by the Department of Justice the name of each 
foreign or domestic organization, association, movement, 
group, or combination of persons which the Attorney 
General, after appropriate investigation and determina¬ 
tion, designates as totalitarian, fascist, communist, or 
subversive, or as having adopted a policy of advocating 
or approving the commission of acts of force or violence 
to deny others their rights under the Constitution of 
the United States, or as seeking to alter the form of gov¬ 
ernment of the United States by unconstitutional means. 

a. The Loyalty Review Board shall disseminate such 
information to all departments and agencies. 

The standard prescribed by the executive order for denying 
employment on grounds relating to loyalty is that “on all the 
evidence, reasonable grounds exist for belief that the person 
involved is disloyal to the Government of the United States.” 
The executive order also lists activities and associations that 
may be considered in connection with the determination of dis¬ 
loyalty. One of these is membership in or association with any 
organization listed by the Attorney General. 
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The executive order recites that it was issued by the Presi¬ 
dent “by virtue of the authority vested in me by the Constitu¬ 
tion and statutes of the United States, including the Civil 
Service Act of 1883 (22 Stat. 403), as amended, and Section 
9A of the act approved August 2, 1939 (18 U. S. C. 61i), and 
as President and Chief Executive of the United States.” 

On November 24, 1947, the Attorney General addressed a 
letter to the chairman of the Loyalty Review Board of the 
Civil Service Commission, listing organizations and groups de¬ 
termined by him to fall within the description of Section 3, 
Part III, of Executive Order 9835 (13 F. R. 1471). The appel¬ 
lant organization was included in this list. By letter dated 
December 4, 1947, the chairman of the Loyalty Review Board 
transmitted a copy of the Attorney General's letter to the 
various executive departments and agencies pursuant to Sub¬ 
section 3a of the executive order (13 F. R. 1471). In Septem¬ 
ber 1948, the Attorney General divided the listed organizatiohs 
into the categories of the executive order, and appellant was 
designated as a communist organization. This, too, was trans¬ 
mitted by the chairman of the Loyalty Review Board (13 F. R. 
6135). Copies of these letters are printed in the appendix 
hereto, infra, pp. 37 t 50. . i - 

Appellant alleges that as a result of publication of the Attor¬ 
ney General's list of organizations pursuant to Part III, Sec¬ 
tion 3 of the executive order and the inclusion of its name 
on said list, it has been damaged in carrying out its activities of 
collecting and disbursing funds, as a charitable organization, 
for the benefit of anti-fascist refugees who fought against the 
Franco Government in Spain (J. A. 4,7). The injuries alleged 
are that, as a result of said inclusion in publication, the Bureau 
of Internal Revenue has declared that appellant does not have 
the status of a tax exempt organization; many former con¬ 
tributors have reduced or discontinued contributions; mahy 
potential contributors have declined to make contributions; 
appellant has been refused licenses to solicit funds; appellant 
has increased difficulties in renting space to conduct activities, 
and reservations of such facilities have been cancelled; promi¬ 
nent speakers refuse to participate in appellant's activities; 
and, the complaint alleges that members and other participants 




"have been vilified and subject to public shame, disgrace, ridi¬ 
cule and obloquy thereby inflicting upon them economic injury” 
thereby discouraging continued participation (J. A. 7, 8). 

Appellant filed its complaint on February 10, 1948, request¬ 
ing the District Court to enjoin the appellees, the Attorney 
General and the chairman and members of the Loyalty Review 
Board of the U. S. Civil Service Commission, from disseminat¬ 
ing and publicizing the name of appellant as a listed or¬ 
ganization, to direct the appellees to remove appellant's name 
from this list and make a public statement of the removal, and 
to direct appellees to take no action based upon the inclusion 
of appellant's name in this list. Appellant also requested the 
Court to declare Section 9A of the Hatch Act and Executive 
Order 9835 unconstitutional, as applied in the manner de¬ 
scribed above, on the ground that they are contrary to the 
First, Fifth, Ninth, and Tenth Amendments to the Constitu¬ 
tion (J. A. 10). 

Appellees moved that the complaint be dismissed, on the 
grounds, first, that no present justiciable controversy exists 
between the parties hereto, and second, that the plaintiff has 
failed to state a claim upon which relief can be granted (J. A. 
34). Following a hearing, the District Court on June 4, 1948, 
entered an order dismissing the complaint and denying the 
motion for a preliminary injunction (J. A. 35). From this 
order appellant has taken this appeal 

STATUTES AND VX K T.TTTTVK OBJXEES INVOLVED 

Executive Order 9835 (12 F. R. 1935) is set forth in the 
Appendix hereto at p. 29. 

Section 9A of the Hatch Act (53 Stat. 1148,18 U. S. C. 61i) 
appears at page 5 of appellant's brief. 

Section 1753 of the Revised Statutes (5 U. S. C. 631) 
provides: 

Regulation of admissions to civil service. The Presi¬ 
dent is authorized to prescribe such regulations for the 
admission of persons into the civil service of the United 
States as may best promote the efficiency thereof, and 
ascertain the fitness of each candidate in respect to age, 
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health, character, knowledge, and ability for the branch 
of service into which he seeks to enter; and for this pur¬ 
pose he may employ suitable persons to conduct such 
inquiries, and may prescribe their duties, and establish 
regulations for the conduct of persons who may receive 
appointments in the civil service. 

• • I 

STTBCBEA&? OF ABGUTCENT 

.| 

The disputed executive order is concerned with the condi¬ 
tions of employment of federal employees. It imposes no 
restrictions whatsoever upon appellant. Appellant cannot 
assert the rights of federal employees, whatever they may be, 
which would arise only if and when employment was barred. 
Appellant's sole interest arises because it was designated a 
communist organization by the Attorney General, acting at the 
direction of the President. Appellant's alleged injuries result 
from the alleged damage to its public reputation caused by this 
designation. 

Under these circumstances, no justiciable controversy exists 
between the parties to this action. Under the doctrine of 
United States v. Los Angeles S. L. R. Co., 273 U. S. 299, the 
issuance of a designation such as this, which does not command 
the appellant to do or to refrain from doing anything, is not 
the subject of injunctive process. It is merely the record of 
conclusions reached and the exercise of the function of in¬ 
vestigation. It does not involve this appellant in any legal ot 
administrative proceedings. 

The appellees have constitutional authority to designate 
appellant as a communist organization. The Attorney Gen¬ 
eral was acting at the direction of the President, and as his 
agent and cabinet member. Article II of the Constitution vests 
in the President and his cabinet members, acting for him, cer¬ 
tain executive powers which, under the doctrine of the separa¬ 
tion of powers, are not subject to review by the courts. .Among 
these powers, clearly, is the right to speak forth freely to the 
nation and inform it of groups deemed to be operating against 
the best interests of our constitutional government itself. Such 
power is necessarily inherent to preserve that government. 
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. Appellant has failed to state a claim upon which relief can 
be granted.. It is well settled that the heads of executive de¬ 
partments, when engaged in the discharge of official duties, are 
immune from civil suits arising from official communications, 
Glass v. IcJces, 73 App. D. C. 3, 117 F. (2d) 273, cert. den. 311 
U. S. 718. This is an absolute privilege and bars appellant 
from twinging any cause of action. Further, appellant asserts 
only its right as an unincorporated association, and not the 
rights of any individual. It has no standing in this capacity, 
Hague v. Committee for Industrial Organization, 307 U. S. 496. 

In any event, although we do not believe that this action 
requires the Court to pass on the constitutionality of Section 
9A of the Hatch Act since the executive order was issued by 
yirtue of the President’s authority under the Constitution and 
the Civil Service Act, nonetheless, it is clear that the Hatch Act 
is constitutional. Insofar as appellant is concerned, the Hatch 
Act is supported by the full authority of Congress and the 
executive to determine conditions of employment for federal 
employees. That federal employees be required to be loyal 
to the government is obviously a reasonable condition, and 
United Public Workers v. Mitchell, 330 U. S. 75, is completely 
dispositive of the constitutionality of this statute. 

ARGUMENT 

Preliminary Statement 

The question presented to this Court on appeal is essentially 
a simple and narrow one when stripped of the unnecessarily 
complex legalisms presented in appellant’s brief. Accordingly, 
a clear analysis of the legal issues involved will aid immeasur¬ 
ably in answering the question presented. We set forth the 
following analysis in outline: 

1. The disputed executive order is concerned with 
the conditions of employment of federal employees. 
By its terms it imposes no restrictions whatsoever upon 
appellant. 

2. Appellant is not a federal employee. It cannot 
assert the rights of federal employees, whatever they 


may be, which would arise if and when federal employ¬ 
ment was barred as a result of the executive order. 

3. Appellant's sole interest arises, not from any regu- 
• lation imposed upon it, but because it was designated a 

communist organization by the Attorney General, act¬ 
ing at the direction of the President. 

4. Appellant's alleged injuries all resulted from the 

alleged damage to its public reputation caused by this 
designation. Thus, it claims loss of contributions, and 
that other federal, state, and municipal officials, acting 
under completely independent statutes, have ruled to its 
disadvantage. • « ■ | 

5. Appellant now asks the Court to require the execu¬ 
tive to expunge this designation, political in nature, 
from the record on the ground that constitutional power 
has been exceeded. 

Clearly, no justiciable controversy is presented. * But if jit 
were, the actions complained of are placed by the Constitution 
within that sphere of executive authority with which the Courts 
will not interfere. We turn now to a fuller discussion of these 
issues. 

Section 9A of the Hatch Act (18 U. S. C. 61i), as well as 
Executive Order 9835, both of which are attacked by the ap¬ 
pellant, are concerned only with the terms and conditions of 
employment of individuals by the executive branch of the 
federal government; more specifically, they are designed to 
assure that the employees of the federal government are loyal 
to that government. 

Neither the statute nor the executive order, however, con¬ 
tains any regulation or directive limiting or affecting the opera¬ 
tion or conduct of appellant's affairs. Appellant, of course, 
is not an employee of the federal government. In fact, the 
listing of appellant under Part III of the executive order does 
not even have a mandatory effect on federal employees, let 
alone the appellant. This list merely furnishes information 
to the various federal agencies. The standard for denying 
federal employment is that there be found reasonable grounds 



on all the evidence for such denial. The letters of the Attorney 
General and the Chairman of the Loyalty Review Board both 
specifically point out that members of appellant organization 
may upon all the evidence be determined to be loyal, and that 
such membership is simply one piece of evidence which may 
or may not be helpful in arriving at a conclusion based on all 
the evidence (infra, pp. 38, 43). 

Appellant objects, however, to the indirect and incidental 
effect of the publication of its name on the list prescribed by 
Part III of the executive order, rather than to any regulation 
of its activities by this statute and executive order. An ex¬ 
amination of the injuries alleged to have been suffered provides 
a dear indication of the action complained of, and serves to 
limit the issues involved in this case. If we may summarize, 
these injuries are asserted to consist of, first, a reclassification of 
appellant's former tax-free status by the Bureau of Internal 
Revenue which it alleges resulted from its listing as a subver¬ 
sive organization; and second, a reduction in contributions, 
membership, and cooperation by members or participants in 
the appellant organization and by members of the public, thus 
adversely affecting the appellant’s ability to continue collect¬ 
ing funds. These are asserted to have resulted from appellant’s 
public disparagement caused by this publication, and, to a lesser 
extent, from the fear of present or prospective federal em¬ 
ployees that cooperation with the organization would endanger 
their employment. . 

In considering these alleged injuries, it should be reem¬ 
phasized that neither the statute, the executive order, nor the 
listing of the appellant’s name by the Attorney General in any 
way altered the status or activities conducted by the appellant. 
The appellant remains, so far as the law and the execution 
thereof are concerned, perfectly free to collect and disburse 
funds in the same manner as it has always done. It likewise 
remains free to conduct meetings and other functions, to express 
itself freely through its officers and members, to continue in 
precisely the same form and with precisely the same member¬ 
ship in conducting precisely the same activities as always. The 
designation does not prevent its uttering, or publishing and 


distributing, its beliefs. There is nothing in the executive 
order which imposes any restriction on appellant’s freedom of 
action or expression. 

It is, therefore, apparent that appellant’s first allegation of 
damage is without merit. Its tax liability as a charitable or¬ 
ganization is determined by Section 101 (6) of the Internal 
Revenue Code, and not by the Hatch Act, Executive Order 
9835, or the listing of its name by the Attorney General If 
appellant were entitled, by virtue of its organization and opera- 
tions, to a tax-free status prior to this event, it is still so entitled, 
since its organization and operations remain the same, jlf 
it were not entitled to a tax-free status before, it is not now 
so entitled. In any event, this issue is one for determinatipn 
under the Internal Revenue Code, and is not involved in this 
case. 

The same defect appears in appellant’s allegation of damage 
in being refused licenses required for organizations soliciting 
funds. It is apparent that appellant is today entitled to such 
licenses to the same extent that it was prior to publication of 
its name, since neither its organization, its purposes, nor its 
method of conducting its activities has changed. 

Upon analysis, then, appellant’s sole allegation of injury^ is 
the asserted damage to its reputation resulting from, the desig¬ 
nation and publication of its name by the Attorney General 
and the chairman of the Loyalty Review Board. Appellant 
thus asks this Court to restrain the Attorney General of the 
United States, acting at the direction of the President, from 
publicly listing organizations which, in his considered judg¬ 
ment, are embraced by Part III, Section 3 of the Executive 
Order. The proposition refutes itself. It is implicit in the 
Constitution that the Chief Executive and the officials of our 
government have such authority. To deny such a basic propo¬ 
sition would, on its face, do violence to the necessary constitu¬ 
tional authority and responsibility of the executive brand} of 
the government. . . L 

As stated in the Report of the President's Committee on 
Civil Rights (Government Printing Office, 1947): 

' i 

The principle of disdosure is, we believe, the appro¬ 
priate way to deal with those who would subvert our 



democracy by revolution or by encouraging disunity 
and destroying the civil rights of some groups (p. 52). 

I 

There is present no justiciable controversy between the 

parties hereto 

* The question presented by this complaint is clearly within 
the holding of United States v. Los Angeles S . L. R. Co., 273 
U. S. 299, and the cases which have followed the principles it 
enunciates, Pennsylvania R. Co. v. Labor Board, 261 U. S. 72; 
Pennsylvania Federation v. Pennsylvania R. Co., 267 TJ. S. 
203; Standard Scale Co. v. Farrell, 249 U. S. 571; Employers 
Group of Motor Freight Carriers, Inc. v. National War Labor 
Board, 79 App. D. C. 105, 143 F. (2d) 145, cert. den. 323 U. S. 
735; National War Labor Board v. United States Gypsuum Co. 
79 App. D. C. 239, 145 F. (2d) 97, cert. den. 324 U. S. 856, 
rehearing den. 324 U. S. 890. 

The case at bar is on all fours with United States v. Los 
Angeles S. L. R. Co. In that case, a final valuation report of 
the Interstate Commerce Commission was alleged to have 
grossly undervalued the complainant railroad, thereby impair¬ 
ing its credit and business standing (273 U. S. 314) and it was 
asserted that irreparable injury resulted (273 U. S. 307). The 
complainant argued that the report, which did not itself com¬ 
mand or forbid action but was rather the basis for further 
administrative proceedings on rate making, was in excess of 
the powers conferred on the Commission by the Valuation Act 
(37 Stat. 701) and that it violated the Fifth Amendment. The 
Court was requested to enjoin or annul the order under its gen¬ 
eral equity powers (273 U. S. 307). So here, appellant alleges 
that publication of its name has damaged its standing, caused 
it irreparable injury, and that this action exceeded the appel¬ 
lees’ statutory authority and violated the Fifth Amendment. 
In fact, appellant’s alleged injury is even more remote than 
that in the Los Angeles S. L. R. Co. case, since its listing by the 
Attorney General does not involve it in any administrative 
process, and to the extent that any administrative proceeding 
might be based on this listing, it would involve strangers. 
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The Supreme Court, speaking through Mr. Justice Brandeis, 
held that a report of this nature was not subject to review, 
stating, 273 XL S., at 309,310: 

The so-called order here complained of is one which 
does not command the carrier to do, or to refrain from 
doing, any thing; which does hot grant or withhold any 
authority, privilege, or license; which does not extend 
or abridge any power or facility; which does not subject 
the carrier to any liability, civil or criminal; which does 
not change the carrier’s existing or future status or con¬ 
dition; which does not determine any right or obligai- 
tion. This so-called order is merely the formal record 
of conclusions reached after a study of data collected in 
the course of extensive research conducted by the Com¬ 
mission, through its employees. It is the exercise solely 
of the function of investigation. * * * 

The mere fact that Congress has, in terms, made “all 
final valuations * * * prima jade evidence of the 
value of the property in all judicial proceedings under 
the Act * * *” is, obviously, not a violation of the 
due-process clause justifying proceedings to annul the 
order * * * (p. 311). j 

* * * neither its utterances, nor its processes 6f 
reasoning, as distinguished from its acts, are a subject 
for injunction * * * (p. 314). 

These statements are so clearly applicable to the case at bar 
that no comment is necessary. 

A comparable situation was that before the Supreme Court 
in Pennsylvania R. Company v. Labor Board, 261 U. S. 72, and 
Pennsylvania Federation v. Pennsylvania R. Company, 267 
U. S. 203. These cases involved orders of the Railroad Labor 
Board established by the Transportation Act of 1920 (41 Stat. 
456, 469), which provided that, in the event of labor disputes 
which could not be settled by other means, the Railroad Labor 
Board should hear and decide all disputes and that the decisiohs 
of that Board “shall establish standards of working conditions 
which * * * are just and reasonable.” 

i 

j 

i 

! 

i 

i 

i 
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I 
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Notwithstanding this language, the Supreme Court held that 
the decision of the Labor Board did not affect legal rights since 
the order could not be carried into effect, but that enforcement 
depended upon public opinion and the voluntary compliance of 
the parties. Hence, no equitable relief could be had to enjoin 

such, decisions. The Court stated, in Pennsylvania Federation 

• % 

v. Pennsylvania R. Company, 267 U. S., at 215, “this Court has 
decided that there is nothing compulsory in the provisions of 
this statute as against either the Company or the employees 
upon the basis of which either acquired additional rights against 
the other which can be enforced in a court of law.” 

An analogous question was presented in Standard Scale Co. 
v. Farrell , 249 U. S. 571. In that case, the New York Super¬ 
intendent of Weights and Measures who was charged by statute 
to keep the state standards, published and distributed in a 
bulletin of instruction and information to dealers and weights 
and measures officials the statement of specifications that all 
scales of a certain kind must be equipped with automatic de¬ 
vices. Because of these specifications, some county and city- 
officials refused to certify the scales of the plaintiff and warned 
scale users to discontinue their use. As a result, “the Standard 
Company's business in New York was injured; sales diminished 
and collections for scales theretofore sold became difficult.” 
Alleging that the specifications were incorrect, the company 
filed a suit in the Federal Court to enjoin the State Superin¬ 
tendent from issuing the specifications alleging an invalid exer¬ 
cise of the police power of the state and a violation of the 
Federal Constitution, in that it impaired the obligation of con¬ 
tracts, interfered with interstate commerce, abridged the priv¬ 
ileges and immunities of a citizen, deprived the plaintiff of 
property without due process, and denied to it equal protec¬ 
tion of the laws. 

The Supreme Court, affirming the dismissal of the complaint, 
speaking through Mr. Justice Brandeis, stated (pp. 574, 575): 

The “specifications” were not published as a regula¬ 
tion purporting to prescribe a course of action to be en¬ 
forced by the power of the State. * # * The “spec¬ 
ifications” are a law only in the sense that every truth 
of general application may be spoken of as a law. If 


they jnay be termed a rule, it is only in the sense that 
they furnish a guide for the action of those interested 
That is, the function of the “specifications” is educa¬ 
tional and, at most, advisory. 

* * f The information given in the “specifica¬ 
tions” complained of may, as the plaintiff contends, be 
incorrect, the instructions may be unsound, and, if it is 
so, may be mischievous and seriously damage the prop¬ 
erty rights of innocent persons. But the opinions and 
advice, even of those in authority, are not a law or regu¬ 
lation such as comes within the scope of the several 
provisions of the Federal Constitution designed to secure 
the rights of citizens as against action by the States. 

Similarly in the instant case, the published opinion and con¬ 
sidered judgment of the Attorney General presents no justici¬ 
able controversy, and creates no cause of action in the plaintiff. 

A like result was reached by this Court in the more recent 
cases of Employers Group of Motor Freight Carriers, Inc. pr r 
Notional War Labor Board, 79 App. D. C. 105,143 F (2d) 145, 
cert. den. 323 U. S. 735, and National War Labor Board v. 
United States Gypsum Company, 79 App. D. C. 239,145 F. (2d) 
97, cert. den. 324 U. S. 856, rehearing denied 324 U. S. 890. In 
these cases the Court refused to entertain actions for injunction 
and declaratory relief against the enforcement of a directive 
order of the National War Labor Board. Again, it was held 
that this order had no operative effect upon the complainants, 
being merely advice and information for the executive. The 
Court stated, in the Motor Freight Carriers case, at 143 F. 
(2d) 151: j 

_ • i** . 1 i < 

Appellants’ demand that we annul and enjoin the 
Board’s order therefore amounts to a demand that jwe 
prevent the Board from giving the President advice 
which appellants contend would be erroneous. A court 
might as well be asked to prevent the Secretary of State 
or the Attorney General from giving alleged erroneous 
advice. The correctness of administrative advice cannot 
be reviewed by the courts. They have neither the neces¬ 
sary authority nor the necessary qualifications for such 
work. | 
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As, in those cases, the listing of appellant's name by the ap¬ 
pellees in no way regulates any activities. The executive 
order does not impose any requirement of action or inaction 
by appellant. It does not require the resignation of appel¬ 
lant's members, or bar the entry of new members of whatever 
occupation. It forbids no forum to appellant, throttles no 
expression of appellant’s opinion, cuts off no access to publica¬ 
tion and distribution. It contains no prohibition of appel¬ 
lant's purposes, program, or fund raising and distributions. It 
issues no directive to other federal, state, or municipal officials. 
In short, there are lacking necessary issues of a definite and 
concrete character prerequisite to justiciability. 

None of the cases cited by appellant falls within this category. 
In all of them, the petitioner was required to comply with an 
unconditional restriction on its activities. In Shields v. Utah 
Idaho Central Railway Co., 305 U. S. 177, criminal proceedings 
were about to be brought against the appellee, based on the 
determination made by the Interstate Commerce Commission, 
a determination which, without more, immediately subjected 
the plaintiff to the Railway Labor Act and required action by 
plaintiff. Here no action against this appellant is predicated 
upon the Attorney General's list, nor is appellant subject to 
any regulation as a result. In Truax v. Raich, 239 TJ. S. 33, 
the petitioner was, at the time of suit, unconditionally required 
by criminal statute to be discharged by his employer, and in 
Pierce v. Society of Sisters of Holy Name , 268 U. S. 510, the 
petitioning school was unconditionally divested of all its pupils 
„ by a state criminal law, just as in Columbia Broadcasting Sys¬ 
tem v. United States, 316 U. S. 407, the petitioner was uncondi¬ 
tionally divested of all its subsidiary stations notwithstanding 
existing term contracts, for the federal regulations required 
those stations to forfeit their licenses or sever their agreements 
with petitioner. Stark v. Wickard, 321 U. S. 288, involved a- 
regulation which fixed prices to be paid for petitioner's product, 
and Buchanan v. Worley, 245 U. S. 60 and Martin v. Strothers, 
319 U. S. 141, involved unconditional restrictions imposed 
upon the petitioners. 
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In all of the cases cited by appellant there was involved a 
governmental mandate which required or forbade action. This 
is considerably more, and quite different, than the characteriza¬ 
tion of appellant as a communist organization, which charac¬ 
terization has no legally operative effect upon appellant, not¬ 
withstanding appellant's reputation in the community might 
suffer if—and only if—appellant had not been so known pre¬ 
viously. There is lacking the imposition of any necessary and 
inevitable requirement of action or inaction by appellant, the 
prerequisite to justiciability. j . 

That the Federal Declaratory Judgment Act does not En¬ 
large the basic jurisdiction of the District Court, and does hot 
create “controversies” where none existed before, has been 
affirmed by the Supreme Court and by this Court many times. 

As stated by the Supreme Court in Colegrove v. Green, 328 
U. S. 549, 551-2, “the test for determining whether a federal 
court has authority to make a declaration such as is here asked,- 
is whether the controversy ‘would be justiciable in this Court 
if presented in a suit for injunction * * *' Nashville, C. & 
St. L. R. Co. v. Wallace, 288 U. S. 249,262.” ' j 

The Declaratory Judgment Act “does not purport to alter 
the character of the controversies which are the subject of the 
judicial power under the Constitution.” United States v. West 
Virginia, 295 U. S. 463, 475; Ashwander v. Tennessee Valley 
Authority, 297 U. S. 288. “Thus the operation of the Declara¬ 
tory Judgment Act is procedural only * * *. The con¬ 
troversy must be definite and concrete, touching the legal rela¬ 
tions of parties having adverse legal interests.” Aetna Life 
Ins. Co. v. Haworth, 300 U. S. 227,240. 'And see Utah Fuel Co. 
v. National Bituminous Coal Commission, 69 App. D. C. 333, 
101 F. (2d) 426, 431, affd 306 U. S. 56; Doehler Metal Furni¬ 
ture Co. v. Warren, 76 App. D. C. 60,129 F. (2d) 43,45. j 


The appellees have constitutional authority to designate 
appellant as a communist organization 

The listing of appellant's name was done by the Attorney 
General at the express direction of the President in Executive 


Order 9835. The list was determined upon the basis of a 
thorough investigation and a careful consideration of all avail¬ 
able facts. Although discretion was thus exercised by the At¬ 
torney General in deciding what organizations fell within the 
definition of the executive order, the composition and publica¬ 
tion of the list was done in the exercise of primary executive 
power, with the Attorney General acting as the agent and alter 
ego of the President. 1 

It is our view that these officials are clearly possessed of au¬ 
thority under the Constitution to make a public statement 
that, in their considered opinion, the appellant is a communist 
organization. This rights stems directly from the inherent 
power of the Executive to implement and protect the Constitu¬ 
tion in the best interests of the government. 

Ailade II, Section 1, provides “the executive Power shall be 
vested in a President of the United States of America.” Sec¬ 
tion 2 provides “* * * he may require the Opinion, in writ¬ 
ing, of the principal Officer in each of the executive Depart¬ 
ments, upon any Subject relating to the duties * * * 
of their respective Offices * * *” Section 3 provides 
* * he shall take Care that the Laws be faithfully ex¬ 
ecuted * * *” 

The duty of the President to execute the laws includes “the 
rights, duties and obligations growing out of the Constitution 
itself * * * and all the protection implied by the nature 
of the government under the Constitution.” In Re Neagle, 135 
U. S. 1, 64. The Executive, by constitutional grant, possesses 
a residual power beyond specific grants by Act of Congress. 
Myers v. United States, 272 U. S. 52, 151-164. “So far as 
his powers are derived from the Constitution, he is beyond the 
reach of any other department, except in the mode prescribed 
by the Constitution through the impeaching power.” Kendall 
v. United States, 12 Pet. 524, 610. The President’s right to 
require the opinion of the head of the executive departments, 

1 The President may exercise his constitutional powers through the head 
of an executive department. William* v. United States, 1 How. 290, and 
official acts of the heads of the departments are in law his actions. Wilcox v. 
Jackson, 13 Pet 498; Rankle v. United States, 122 U. S. 543, 557. And cf. 
Standard Oil Company y. Johnson, 316 U. S. 481. 




an integral incident of his office (The Federalist, No. LXX1V), 
“recognizes a public duty of high importance and value in crit¬ 
ical times” (Story: Commentaries on the Constitution (5th 
edition, 1891), Section 1493). 

The right of the Executive, through his cabinet officer, thus 
to characterize the appellant is grounded in the very roots of 
the Constitution, supported by the basic principle of the sepa¬ 
ration of power. This principle is too well understood to need 
elaborate citation or lengthy argument, for it is as vitally 
alive today as in the summer of 1787. It is axiomatic that the 
founders intended the Executive to have certain rather broad 
powers in the exercise of which he was immune from judicial 
or legislative process. We take it that among these is the right 
to speak forth freely to the nation, particularly when, as heire, 
the tenor of the statement is to inform the nation of groups 
deemed to be operating against the best interests of our con¬ 
stitutional government itself. It is true, as asserted by ap¬ 
pellant, that this power in the Executive might be subject to 
abuse. That is one risk we run inherent in the Constitution, 
but it is a risk calculated and taken by the founders. Should 
the Executive overstep himself, there is opportunity to replace 
him by the elective process, or he may be impeached. Mis¬ 
sissippi v. Johnson, 4 Wall. 475. Appellant complains that 
such recourse is inadequate. The short answer is that the 
Constitution affords no more than this, and we live under it. 

By the constitution of the United States, the presi¬ 
dent is invested with certain important political powers, 
in the exercise of which he is to use his own discretion, 
and is accountable only to his country in his political 
character, and to his own conscience. To aid him in 
the performance of these duties, he is authorized; to 
appoint certain officers, who act by his authority, and 
in conformity with his orders. In such cases, their acts 
are his acts; and whatever opinion may be entertained 
of the manner in which executive discretion may be used, 
still there exists, and can exist, no power to control that 
discretion. The subjects are political; they respect the 
nation, not individual rights, and being entrusted to the 



executive, the decision of the executive is conclusive. 
Marbury v. Madison , 1 Cranch 137, at pp. 164^166. 

And, needless to say, the suggestion that such a communica¬ 
tion should not be published is quite contrary to the constitu¬ 
tional and public interest that the Government be open and 
not secret, except where matters of state require otherwise. 

“• * * the democratic process is an open process 
in which we deliberately sacrifice a large measure of 
privacy, dignity, and decorum in order to have, in 
Pericles’ words, ‘discussion and the knowledge that is 
gained from discussion.’ * * * exposure is the sur¬ 
est guard not only against official corruption and bureau¬ 
cratic waste, inefficiency, and rigidity, but also against 
private malpractice, divisive movements, and antisocial 
tendencies in the body politic.” Judge Charles E. 
Wyzanski, Jr.: “Defects of Congressional Investiga¬ 
tions,” Fortune , November 1948, p. 179 at 186. 

In the light of this background, it is untenable to assert, as 
does the appellant, that the Attorney General, acting for and 
at the direction of the President, can under any circumstances 
be restrained from informing the executive departments and 
the nation of the organizations which, in his opinion as Chief 
Magistrate, are engaging in activities that operate against the 
Constitution and constitute a threat to our democratic proc¬ 
esses. Such a contention seeks to strip the Government of 
the power to maintain itself and the means of communicating 
with its citizens. Surely no Court will entertain such an at¬ 
tempt to turn the Constitution upon itself. 

As stated by Circuit Judge Chase in United States v. Joseph- 
son , 165 F. (2d) 82, at 88-89 (cert. den. 333 U. S. 838; reh. den. 
id. 858): 

And if there be any doubts on the score of the power 
' and duty of the Government and Congress to do so, 
they may be resolved when it is remembered that one 
of the very purposes of the Constitution itself was to 
protect the country against danger from within as well as 
from without. See The Federalist, Nos. II-X. Surely, 
matters which potentially affect the very survival of 




our Government are by no means the purely personal 
concern of any one. 

There are long-established and cogent reasons why the Courts 
have consistently refused to stay the executive ha n d in the 
manner requested by appellant. 

Energy in the Executive is a leading character in the 
definition of good government. It is essential to the 
protection of the community against foreign attack^; 
it is not less essential to the steady administration pf 
the laws; to the protection of property against those 
irregular and high-handed combinations which some¬ 
times interrupt •the ordinary course of justice; to the 
security of liberty against the enterprises and assaults 
of ambition, of faction, and anarchy. (The Federalist, 
No. LXX.) | 

* * * it is certainly desirable that the Executive 
should be in a situation to dare to act his own opinion 
with vigor and decision (Id., No. LXXI).* 


* Article II, Section 2, emphasizes this power of the executive, and, al¬ 
though we need not rely upon it, the circumstances of this case fall within 
the literal meaning of the phrase, and given the same broad construction 
as other clauses would alone dispose of this case. The authority of the 
President to require the opinion in writing of the principal officer in each 
of the executive departments upon any subject relating to the duties of their 
respective offices refers, of course, to the duties both of the President and 
of the officer, and has been so exercised. 

• ' I 

“Mr. Jefferson has informed us that, in Washington’s administration, 
for measures of importance or difficulty, a consultation was held with 
the heads of the departments, either assembled, or by taking their opinions 
separately, in conversation or in writing. In his own administration,; he 
followed the practice of assembling the heads of departments, as a cabinet 
council. But he has added, that he thinks the course of requiring the 
separate opinion in writing of each head of a department is most strictly 
in the spirit of the Constitution; for the other does, in fact, transform 
the executive into a directory. 4 Jefferson’s Corresp. 143, 144.** Story, 
supra. Section 1493, note 4. 

“We find abundant evidence, both in the public archives and in the printed 
correspondence and other writings of Washington and Jefferson, that 
it was the practice in their time for the President not only to call for 
written opinions of the Attorney General, as at present, and to advise 
orally or by informal correspondence with him and the three Secretaries, 
but also to require of all these officers written opinions upon critical stub- 


Appellant has failed to state a claim upon which relief can be 

granted 

As we have pointed out above, the gravamen of the complaint 
purports to lie in the alleged damage “to the favorable repu¬ 
tation, moral support, and good will of the American people 
enjoyed by plaintiff.” 

It is well settled that the heads of executive departments, 
when engaged in the discharge of duties imposed upon them 

jects of executive deliberation, as expressly provided by the Constitution. 

“Conspicuous illustration and evidence of tjxese facts may be deduced 
from the extracts given in the text and the notes to Washington’s writings. 
(See c. g., voL x, p. 321, note; voL x, p. 546, note.) In one of these cases 
it will be perceived that the Cabinet, so called, consisting of the Secretary 
of State, Secretary of the Treasury, Secretary of War, and Attorney Gen¬ 
eral, though not in any sense an organized body with legal attributes as 
such, yet proceeded to act in concert, adopting joint rules, signed by them, 
as to the political and military questions pending between the United 
State:} and France.” 6 Ops. A tty. Gen. 326,330 (Attorney General Cushing). 

Although the Constitutional Convention rejected the suggestion of a 
privy council, and assured that the President alone would be responsible 
to the nation for the acts of his principal officers, this clause was enacted 
in order that the President might have the advice, and the power to require 
the advice, of strong counsellors. And it is certain that there was no in¬ 
hibition on the publication of such opinions. It was for the people to see 
and judge what these counsellors had advised. 

Thus, James Iredell (later Mr. Justice Iredell), before the Constitutional 
Convention of North Carolina (Elliot: Constitutional Debates (1830) p. 
103): 

“The next part, which says, ‘That he may require the opinion In writing 
of the principal officers,’ is, in some degree, proper. Their opinion is to 
be given him in writing. By this means he will be aided by their intelli¬ 
gence, and the necessity of their opinions being in writing, will render them 
more cautions in giving them, and make them responsible should they give 
advice manifestly improper. This does not diminish the responsibility of 
the president himself. They might otherwise have colluded, and opinions 
have been given too much under his influence * * * It is, however, 
much to be desired, that a man who has such extensive and important busi¬ 
ness to perform, should have the means of some assistance to enable him 
to discharge his arduous employment. The advice of the principal execu¬ 
tive officers which he can at all times command, will, in my opinion, answer 
this valuable purpose. He can at no time want advice, if he desires it, as 
the principal officers will always be on the spot. Those officers, from their 
abilities and experience, will probably be able to give as good, if not better 













to contemporary legal scholars that the American Law 
Institute has been moved to adopt it in codified form 
as a section of the Restatement of Torts. 

Some contention is made by the appellant that this 
privilege applies only to communications between gov¬ 
ernmental officials, and not to those from an official to 
the general public. No such limitation is justified by 
the language of the Supreme Court in the Vilas case 
nor has this court recognized such a distinction. On the 
contrary, we have previously held a communication, 
released generally to the press, within this executive 
privilege. 

We need hardly add that the privilege is absolute. This, 
of course, means not that there is no cause of action in law, 
but that there is no cause of action. A. L. I. Restatement of 
Torts, § 558. 

The President of the United States and the Governor 
of any State or Territory thereof, cabinet officers of the 
United States and the corresponding officers of any State 
or Territory thereof are absolutely privileged to publish 
false and defamatory matter of another in the exercise 
of an executive function, if the matter has some relation 
to the executive proceeding in which the officer is acting. 
(Ibid, §591). 

The lack of substance in appellant's argument is apparent 
on the face of the complaint. Although we need not rely on 
this circumstance, the complaint does not deny the truth of the 
Attorney General's statements. The net effect of the action, 
therefore, is to request the Court to prohibit the Attorney 
General from designating appellant as a communist organiza¬ 
tion even if it is one. It suffices to state this proposition. 

Indeed, it is clear that the appellant is asserting only its 
right as an unincorporated association. No individual plain- 
tiffs are named, and none has come forward to complain of 
infringement of his rights. It is only the organization, and 
not individuals, which has been listed by the Attorney General. 
And it is settled that the association has no rights of its own. 


In Hague v. Committee for Industrial Organizations, et al., 307 
U. S. 496, the petitioners were several labor unions, individual 
officers thereof, and a corporation. The Court held that the 
bill should be dismissed as to all save the individual plaintiffs 
(p. 518). Justice Stone points out, in his concurring opinion, 
that the liberty guaranteed by the due process clause is the 
liberty of natural, not artificial persons (p. 527). See also 
Northwestern Life Ins. Co. v. Riggs, 203 U. S. 243, 255, and 
Western Turf Assn. v. Greenberg, 204 U. S. 359, 363. The 
restraints upon Federal action imposed by the Fifth Amend¬ 
ment are “less narrow and confining” than those imposed upon 
the States by the Fourteenth, Steward Machine Co. v. Davis, 
301U. S. 548,584. It is thus clear that appellant has not stated 
a cause of action which it is entitled to bring into Court.! 

Lastly, this case is governed by the familiar rule that ip an 
action brought against public officers in their official capacity, 
equity will not disturb the exercise of official discretion. There 
is no need to reexamine the cases with which this Court is so 
familiar. Cf. Railroad Commission v. Rowan and Nichols OH 
Company, 310 U. S. 573; Morrison v. Work, 266 U. S. 481; 
Ainsworth v. Bam Ballroom Company (C. C. A. 4), 157 F. 
(2d) 97. . .1 

The remark of the Supreme Court in United Public Workers 
v. Mitchell, 330 U. S. 75,89, is pertinent to this complaint, j 

i 

Such generality of objection is really an attack on the 
political expediency of the Hatch Act, not the presenta¬ 
tion of legal issues. 

IV 

j 

The appellees have statutory authority for the actions com¬ 
plained of, and the executive order is constitutional | 

' j. ... 

At the outset, it should be clearly understood that the statute 
sought to be enjoined in no way interferes with any constitu¬ 
tional right of the appellant organization. By its express terms 
it deprives the appellant of no freedom of speech or of the press 
or of assembly and association. It in no way impinges on the 
powers reserved to the States and certainly does not deprive 
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lire appellant organization of liberty or property. Conse¬ 
quently, there is no necessity for passing on the constitution¬ 
ality of Section 9A of the Hatch Act. 

Moreover, since the Executive Order was issued by virtue of 
the President's authority under the Constitution and statutes 
and as Chief Executive, as well as under the specifically men¬ 
tioned Civil Service Act 3 and Section 9A of the Hatch Act, it 
can be justified under any of these powers, and as has abun¬ 
dantly been shown earlier in the brief the executive order 
rests on many independent constitutional grounds. 

It is well settled that a court will not pass upon the constitu¬ 
tionality of an act of Congress where the action complained of 
can be sustained on authority other than the statutes sought 
to be questioned. A most recent reiteration of this rule is Res¬ 
cue Army et ai. v. Municipal Court oj Los Angeles , 331 U. S. 
549,569. 

We therefore do not believe the Hatch Act to be drawn into 
controversy. But even on this assumption there is no sub¬ 
stantial question of its constitutionality. Section 9A directs 
immediate dismissal of any employee of the federal govern¬ 
ment who has “membership in any political party or organiza¬ 
tion which advocates the overthrow of our constitutional form 
of government in the United States" (18 U. S. C. 61i). This 
statute is supported, as against any standing of appellant, by 
the combined power of the executive and the Congress to dis¬ 
charge federal employees. Myers v. United States , 272 U. S. 
52; Humphrey's Executor v. United States, 295 U. S. 602. 4 
That membership in an organization advocating the overthrow 
of the government is a constitutional ground for discharge 
cannot be doubted. No employer, and least of all the federal 

* Under the Civil Service Act of 1883, as amended, the President is author¬ 
ized to prescribe such regulations for the admission of persons into the Civil 
Service as may best promote the efficiency thereof, and ascertain the fitness 
of each candidate in respect to character and ability (5 U. S. C. 631). 

4 The effect of these decisions is summarized in Corwin: The President — 
Office and. Powers (1940) pp. 90-96. In any event appellant has no standing 
to question the executive power to discharge employees, or to attempt, as it 
infers, to stand in the shoes of Mr. Lovett (United States v. Lovett, 328 
U. S. 303). These questions must await action by a federal employee or 
applicant who has been denied employment on these grounds. 





Government, will be required to employ persons who are dis¬ 
loyal to it. Any right to employment under these circum¬ 
stances is subordinate to the public interest. Home Btrilding 
and Loan Association y. Blaisdell, 290 U. S. 398,435-436- In¬ 
deed, this is emphasized by the oath required of federal em¬ 
ployees, 5 U. S. C. 16. 

In any event, United Public Workers v. Mitchell , 330 U. S. 
75 is completely dispositive of any question of the constitu¬ 
tionality of this provision. “When actions of civil servants in 
the judgment of Congress menace the integrity and the com¬ 
petency of the service, legislation to forestall Such danger and 
adequate to maintain its usefulness is required.” (Id. p. 103.)i 
Surely the requirement that federal employees be loyal to the 
Government is a more necessary and reasonable one than that 
they abstain from political activities. We may add, in passing, 
that it is a more vital requirement than that they be temperate 
(5U.S.C.640). \ 

We have shown, under Point II above, that the President 
and the Attorney General derive a primary authority for these 
actions from the Constitution itself, and are. not dependent 
upon specific grant by Congress. But, aside from this basic 
general power, there can be no question that authority is also 
granted by the Civil Service Act and by the Hatch Act. 

Appellant has no standing to question the constitutionality 
of any of the provisions of Executive Order 9835, so far as the 
rights of present or prospective federal employees are con¬ 
cerned. To the limited extent of appellant’s alleged interestr- 
the listing and publication of subversive organizations—it is 
clear that the executive order is a reasonable means of carry¬ 
ing out the mandate contained in these statutes as well as tjhe 
Constitution. The problem confronting the executive is to 
determine the loyalty of federal employees. As a step in this, 
process, the chief law enforcement officer of the government is 
directed to investigate and determine organizations deemed 
subversive, and to make this information available to those 
charged with carrying out the loyalty program. This informa¬ 
tion is advisory only. The loyalty of federal employees could 
not be determined without an investigation and communica- 




tion of this nature. So long as it is reasonably adapted to this 
end, the courts will not disturb the exercise of the executive 
process. Friedman v. SchweUenbach (App. D. C. 1947), 159 
F. (2d) 22, cert. den. 330 U. S. 838. Certainly appellant cannot 
attack it collaterally. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment of the District Court should be affirmed. 

Respectfully submitted. 

H. G. Morison, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

Edward H. Hickey, 

Special Assistant to the Attorney General. 

On the brief: 

Richard E. Guggenheim, 

Attorney, Department of Justice. 
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EXECUTIVE ORDER f 

Prescribing Procedures for the Administration of an 

Employees Loyalty Program in the Executive Branch 

of the Government 

Whereas each employee of the Government of the United 
States is endowed with a measure of trusteeship over the demo* 
eratic processes which are the heart and sinew of the United 
States; and 

Whereas it is of vital importance that person employed iii 
the Federal service be of complete and unswerving loyalty to 
the United States; and 

Whereas, although the loyalty of by far the overwhelming 
majority of all Government employees is beyond question, the 
presence within the Government service of any disloyal or sub¬ 
versive person constitutes a threat to our democratic processes^ 
and 

Whereas maxiipum protection must be afforded the United 
States against infiltration of disloyal persons into the ranks' 
of its employees, and equal protection from unfounded ac¬ 
cusations of disloyalty must be afforded the loyal employees 
of the Government: 

Now, therefore, by virtue of the authority vested in me by 
the Constitution and statutes of the United States, including 
the Civil Service Act of 1883 (22 Stat. 403), as amended, and 
section 9A of the act approved August 2, 1939 (18 U.. S. 0. 
61i), and as President and Chief Executive of the United Stated, . 
it is hereby, in the interest of the internal management of the 
Government, ordered as follows: ! 

% - . ■ .. .V--U V. V;'!* 

I * 

Part I.— Investigation of Applicants 

1. There shall be a loyalty investigation of every person 
entering the civilian employment of any department or agency 
of the executive branch of the Federal Government. ! . 

a. Investigations of persons entering the competitive 
service shall be conducted by the Civil Service Commis- ' 
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sion, except in such cases as are covered by a special 
agreement between the Commission and any given de¬ 
partment or agency. 

b. Investigations of persons other than those enter¬ 
ing the competitive service shall be conducted by 
the employing department or agency. Departments 
and agencies without investigative organizations shall 
utilize the investigative facilities of the Civil Service 
Commission. 


2. The investigations of persons entering the employ of the 
executive branch may be conducted after any such person 
enters upon actual employment therein, but in any such case 
the appointment of such person shall be conditioned upon a 
favorable determination with respect to his loyalty. 

a. Investigations of persons entering the competitive 
service shall be conducted as expeditiously as possible; 
provided, however, that if any such investigation is not 
completed within 18 months from the date on which a 
person enters actual employment, the condition that his 
f employment is subject to investigation shall expire, ex¬ 
cept in a case in which the Civil Service Commission 
has made an initial adjudication of disloyalty and the 
case continues to be active by reason of an appeal, and 
it shall then be the responsibility of the employing de¬ 
partment or agency to conclude such investigation and 
make a final determination concerning the loyalty of 
such person. 


3. An investigation shall be made of all applicants at all 
available pertinent sources of information and shall include 
reference to: 


a. Federal Bureau of Investigation files. 

b. Civil Service Commission files. 

c. Military and naval intelligence files. 

d. The files of any other appropriate government in¬ 
vestigative or intelligence agency. 

e. House Committee on Un-American Activities files. 
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/. Local law-enforcement files at the place of 
and employment of the applicant/including 
county, and State law-enforcement files. 

g. Schools and colleges attended by applicant. 

h. Former employers of applicant. 

i. References given by applicant. 

;. Any other appropriate source. 

4. Whenever derogatory information with respect to loyalty 
of an applicant is revealed a full field investigation shall be 
conducted. A full field investigation shall also be conducted 
of those applicants, or of applicants for particular positions, as 
may be designated by the head of the employing department 
or agency, such designations to be based on the determination 
by any such head of the best interests of national security. '•<! 

. ■ i 

-• 

PART n. INVESTIGATION OF EMPLOYEES 

1. The head of each department and agency in the executive 
branch of the Government shall be personally responsible for 
an effective program to assure that disloyal civilian officers or 
employees are not retained in employment in his department 
or agency. 

a. He shall be responsible for prescribing and super¬ 
vising the loyalty determination procedures of his de¬ 
partment or agency, in accordance with the provisions 
of this order, which shall be considered as providing 
minimum requirements. 

b. The head of a department or agency which does 
not have an investigative organization shall utilize the 
investigative facilities of the Civil Service Commissioiu 

2. The head of each department and agency shall appoint 

one or more loyalty boards, each composed of not less than 
three representatives of the department or agency concerned, 
for the purpose of hearing loyalty cases arising within such 
department or agency and making recommendations with re¬ 
spect to the removal of any officer or employee of such depart¬ 
ment or agency on grounds relating to loyalty, and he shall 
prescribe regulations for the conduct of the proceedings before 
such boards. ! 


а. An officer or employee who is charged with being 
disloyal shall have a right to an administrative hearing 
before a loyalty board in the employing department or 
agency. He may appear before such board personally, 
accompanied by counsel or representative of his own 
choosing, and present evidence on his own behalf, 
through witnesses or by affidavit. 

б. The officer or employee shall be served with a 
v written notice of such hearing in sufficient time, and 

shall be informed therein of the nature of the charges 
against him in sufficient detail, so that he will be enabled 
to prepare his defense. The charges shall be stated as 
specifically and completely as, in the discretion of the 
. employing department or agency, security considera¬ 
tions permit, and the officer or employee shall be in¬ 
formed in the notice (1) of his right to reply to such 
charges in writing within a specified reasonable period of 
time, (2) of his right to an administrative hearing on 
such charges before a loyalty board, and (3) of his right 
to appear before such board personally, to be accom¬ 
panied by counsel or representative of his own choosing, 
and to present evidence on his behalf, through witness 
' or by affidavit. 

3. A recommendation of removal by a loyalty board shall 
be subject to appeal by the officer or employee affected, prior 
to his removal, to the head of the employing department or 
agency or to such person or persons as may be designated by 
such head, under such regulations as may be prescribed by him, 
and the decision of the department or agency concerned shall 
be subject to appeal to the Civil Service Commission’s Loyalty 
Review Board, hereinafter provided for, for an advisory recom¬ 
mendation. 

4. The rights of hearing, notice thereof, and appeal there¬ 
from shall be accorded to every officer or employee prior to his 
removal cm grounds of disloyalty, irrespective of tenure, or of 
manner, method, or nature of appointment, but the head of 
the employing department or agency may suspend any officer 
or employee at any time pending a determination with respect 
to loyalty. 
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index shall contain the name of each person investigated, ade¬ 
quate identifying information concerning each such person, 
and a reference to each department and agency which has con¬ 
ducted a loyalty investigation concerning the person involved. 

a. All executive departments and agencies are directed 
to furnish to the Civil Service Commission all informa¬ 
tion appropriate for the establishment and maintenance 
of the central master index. 

b. The reports and other investigative material and 
information developed by the investigating department 
or agency shall be retained by such department or agency 
in each case. 

3. The Loyalty Review Board shall currently be furnished by 
the Department of Justice the name of each foreign or domestic 
organization, association, movement, group, or combination of 
persons which the Attorney General, after appropriate investi¬ 
gation and determination, designates as totalitarian, fascist, 
communist, or subversive, or as having adopted a policy of 
advocating or approving the commission of acts of force or vio¬ 
lence to deny others their rights under the Constitution of the 
United States, or as seeking to alter the form of government 
of the United States by unconstitutional means. 

a. The Loyalty Review Board shall disseminate such 
information to all departments and agencies. 

PART IV—SECURITY MEASURES IN INVESTIGATIONS 

L At the request of the head of any department or agency 
of the executive branch an investigative agency shall make 
available to such head, personally, all investigative material 
and information collected by the investigative agency concern¬ 
ing any.employee or prospective employee of the requesting de¬ 
partment or agency, or shall make such material and informa¬ 
tion available to any officer or officers designated by such head 
and approved by the investigative agency. 

2. Notwithstanding the foregoing requirement, however, 
the investigative agency may refuse to disclose the names of 
confidential informants, provided it furnishes sufficient inf or- 
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mat!on about such informants on the basis of which the request¬ 
ing department or agency can make an adequate evaluation 
of the information furnished by them, and provided it advisee 
the requesting department or agency in writing that it is essen¬ 
tial to the protection of the informants or to the investigation 
of other cases that the identity of the informants not be re¬ 
vealed. Investigative agencies shall not use this discretion to 
decline to reveal sources of information where such action is not 
essential. 

3. Each department and agency of the executive branch 
should develop and maintain, for the collection and analysis of 
information relating to the loyalty of its employees and pro¬ 
spective employees, a staff specially trained in security tech¬ 
niques, and an effective security control system for protecting 
such information generally and for protecting confidential 
sources of such information particularly. 

PAST V—STANDARDS 

I 

I 

1. The standard for the refusal of employment or the re¬ 

moval from employment in an executive department or agency 
on grounds relating to loyalty shall be that, on all the evidence, 
reasonable grounds exist for belief that the person involved is 
disloyal to the Government of the United States. | 

2. Activities and associations of an applicant or employ^ 
which may be considered in connection with the determination 
of disloyalty may include one or more of the following: 

a. Sabotage, espionage, or attempts or preparations 

therefor, or knowingly associating with spies or sabo¬ 
teurs; _ j 

b. Treason or sedition or advocacy thereof; ! 

c. Advocacy of revolution or force or violence to altjer 

the constitutional form of government of the United 
States. j 

d. Intentional, unauthorized disclosure to any person, 
under circumstances which may indicate disloyalty to 
the United States, of documents or information of! a 
confidential or non-public character obtained by the 
person making the disclosure as a result of his employ¬ 
ment by the Government of the United States; 
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e. Performing or attempting to perform his duties, 
or otherwise acting, so as to serve the interests of an¬ 
other government in preference to the interests of the 
United States; 

/. Membership in, affiliation with or sympathetic 
association with any foreign or domestic organization, 
association, movement, group or combination of persons, 
designated by the Attorney General as totalitarian, 
fascist, communist, or subversive, or as having adopted 
a policy of advocating or approving the commission of 
acts of force or violence to deny other persons their 
rights under the Constitution of the United States, or as 
seeking to alter the form of government of the United 
States by unconstitutional means. 

PABT VI.—MISCELLANEOUS 

1. Each department and agency of the executive branch, 
to the extent that it has not already done so, shall submit, to 
the Federal Bureau of Investigation of the Department of 
Justice, either directly or through the Civil Service Commis¬ 
sion, the names (and such other necessary identifying material 
as the Federal Bureau of Investigation may require) of all of 
its incumbent employees. 

a; The Federal Bureau of Investigation shall check 
such names against its records of persons concerning 
whom there is substantial evidence of being within the 
purview of paragraph 2 of Part V hereof, and shall notify 
each department and agency of such information. 

b. Upon receipt of the above-mentioned information 
from the Federal Bureau of Investigation, each depart¬ 
ment and agency shall make, or cause to be made by the 
Civil Service Commission, such investigation of those 
employees as the head of the department or agency shall 
deem advisable. 

2. The Security Advisory Board of the State-War-Navy Co¬ 
ordinating Committee shall draft rules applicable to the han¬ 
dling and transmission of confidential documents and other 
documents and information which should not be publicly dis- 



closed, and upon approval by the President such rules shall; 
constitute the minimum standards for the handling and trans-j 
mission of such documents and information, and shall be appli¬ 
cable to all departments and agencies of the executive brauch. 

3. The provisions of this order shall not be applicable to! 

persons -summarily removed under the provisions of section! 
3 of the act of December 17, 1942, 56 Stat. 1053, of the act of 
July 5,1946,60 Stat. 453, or of any other statute conferring the 
power of summary removal j 

4. The Secretary of War and the Secretary of the Navy, and; 
the Secretary of the Treasury with respect to the Coast Guard, 
are hereby directed to continue to enforce and maintain the 
highest standards of loyalty within the armed services, pur¬ 
suant to the applicable statutes, the Articles of War, and the; 

Articles for the Government of the Navy. 

* 

' 5. This order shall be effective immediately, but compliance 
with such of its provisions as require the expenditure of funds 
shall be deferred pending the appropriation of such funds. 

6. Executive Order No. 9300 of February 5, 1943, is hereby 
revoked. 

Habby S. Truman. : 

The White House, 

March 21,1947. 


United States Civil Service Commission, 

Washington 25, D. CDecember J+, 1947. i 
Sir: Part HI of Executive Order No. 9835 prescribing pro¬ 
cedures for the administration of an employee loyalty program 
in the Executive Branch of the Government requires the De¬ 
partment of Justice to furnish this Board with— 

the name of each foreign or domestic organization, as¬ 
sociation, movement, group or combination of persons 
which the Attorney General, after appropriate invests 
gation and determination, designates as Totalitarian, 
Fascist, Communist, or subversive, or as having adopted 
a policy of advocating or approving the commission of 
acts of force or violence to deny others their rights 
under the Constitution of the United States, or as seek- 


ing to alter the form of government of the United States 
by unconstitutional means. 

In performance of said requirement, the Department of Justice 
has furnished to this Board a letter from the Attorney General 
containing the names so designated by him. 

Part III of said Executive Order also requires this Board “to 
disseminate such information to all Departments and Agen¬ 
cies.” A copy of said letter from the Attorney General is 
accordingly enclosed herewith and a copy is also being sent to 
each other Department and Agency of the Government. This 
Board is preparing and will shortly forward to you Rules, Regu¬ 
lations, and Standards by which you are to be guided. 

The President in addressing this Board said, with reference 
to the names to be furnished by the Department of Justice: 

Membership in an organization is simply one piece of 
evidence which may or may not be helpful in arriving at 
a conclusion as to the action which is to be taken in a 
particular case. 

In using the names set forth in said letter, you should have in 
mind these sentiments to which this Board subscribes. . 

Seth W. Richardson, 
Chairman, Loyalty Review Board. 

Enclosure. 

Office of the Attorney General, 
Washington, D. C., November 24,1947. 

Honorable Seth W. Richardson, 

. Chairman,.Loyalty Review Board, 

Civil Service Commission, Washington, D. C. 

My Dear Mr. Richardson: This is submitted pursuant to 
the President’s Executive Order No. 9835 in which he stated 
that it is of vital importance that persons employed in the 
Federal service be of complete and unswerving loyalty to the 
United States, and further stated that although the loyalty of 
by far the overwhelming majority of all Government em¬ 
ployees is beyond question, the presence within the Govern¬ 
ment service of any disloyal or subversive person constitutes 





1] 7 

' /• , f : 


K : ■. 

•• !• > r>v 

i 

i 




/ \ « , ; 

a threat to our democratic processes. The order provided in 


Part III, section 3, as follows: 


3. The Loyalty Review Board shall currently be fur¬ 


nished by the Department of Justice the name of each 
foreign or domestic organization, association, move¬ 
ment, group or combination of persons which the At- 
.. tomey General, after appropriate investigation and 
determination, designates, as totalitarian, fascist, comf 
. munist or subversive, or as having adopted a policy of 
advocating or approving the commission of acts of force 
or violence to deny others their rights under the Con¬ 
stitution of the United States, or as seeking to alter the 
form of government of the United States by unconsti¬ 
tutional means. 

a. The Loyalty Review Board shall disseminate such 
information to all departments and agencies. 


Under a previous Executive order (No. 5300), issued Feb¬ 
ruary 5, 1943, entitled “Establishing the Interdepartmental! 
Committee to Consider Cases of Subversive Activity on the 
Part of Federal Employees,” and under other relevant author¬ 
ity, the Department of Justice named a number of organiza¬ 
tions as subversive. That list was disseminated among the 
Government agencies for use in connection with consideration 
of employee loyalty, and included the following organizations: 


American League Against War and Fascism. 

American Patriots, Inc. 

American Peace Mobilization. 

American Youth Congress. 

Association of German Nationals (Reichsdeutsche Ver- 
einigung). ; 1 : 

Black Dragon Society. 

Central Japanese Association, Beikoku Chuo Nipponjin 
Kai). 

Central Japanese Association of Southern California, i 

The Central Organization of the German-American Na¬ 
tional Alliance (Deutsche-Amerikanische Einheits- 
front). i' 

Communist Party of U. S. A 


* '. 7 < 

■<>m 


40 


..y s ■ Congress of American Revolutionary Writers. 

Dai Nippon Butoku Kai (Military Virtue Society of 
Japan or Military Art Society of Japan). 

Dante Alighieri Society. 

Federation of Italian War Veterans in the U. S. A., Inc. 



(Associazione Nazionale Conbattenti Italian!, Fed 
erazione degli Stati Uniti d’America). 

Friends of the New Germany (Freunde des Neuen 
Deutschlands). 

German-American Bund (Amerikadeutscher Volks- 
bund). 

German -American Vocational League (Deutsche-Ame- 
rikanische Berufsgemeinschaft). 

Heimuska Kai, also- known as Nokubei Heieki Gimusha 
Kai, Zaibel Nihonjin, Heiyaku Gimusha Kai, and Zaibei 
Heimusha Kai (Japanese Residing in America Military 
Conscripts Association). 

Hinode Kai (Imperial Japanese Reservists). 

Hinomaru Kai (Rising Sun Flag Society—a group of Japa¬ 
nese War Veterans). 

Hokubei Zaigo Shoke Dan (North American Reserve Offi¬ 
cers Association). 

Japanese Association of America. 

Japanese Overseas Central Society (Kaigai Dobo Chuo 
Kai). 

Japanese Overseas Convention, Tokyo, Japan, 1940. 
Japanese Protective Association (Recruiting Organiza¬ 
tion). 

Jikyoku lin Kai (Current Affairs Association). 

Kibei Seinen Kai (Association of U. S. Citizens of Japa¬ 
nese Ancestry who have returned to America after study¬ 
ing in Japan). 

Kyffhaeuser, also known as Kyffhaeuser League (Kyff- 
haeuser Bund), Kyffhaeuser Fellowship (Kyffhaeuser 
Kameradschaft). 

Kyffhaeuser War Relief (Kyffhaeuser Kriegshilfswerk). 
Lictor Society (Italian Black Shirts). 

Mario Morgantini Circle. 

Michigan Federation for Constitutional Liberties. 
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International Workers Order, including People’s Radio 
Foundation, Inc. 

Joint Anti-Fascist Refugee Committee. 

Ku Klux Klan. 

Macedonian-American People’s League. 

National Committee to Win the Peace. 

National Council of American-Soviet Friendship. 

Nature Friends of America (since 1935). 

__ New Committee for Publications. 

Photo League (New York City). 

Proletarian Party of America. 

Revolutionary Workers League. 

Socialist Workers Party, including American Committee 
for European Workers’ Relief. 

Veterans of the Abraham Lincoln Brigade. 

Workers Party, including Socialist Youth League. 

Your attention is also directed to certain organizations which 
are operated as schools. While, of course, I am not of the view 
that any institution of learning, devoted to the advancement of 
knowledge, is subversive, it appears that these organizations 
are adjuncts of the Communist Party. They are as follows: 

i * 

Abraham Lincoln School, Chicago, Illinois. 

George Washington Carver School, New York City. 
Jefferson School of Social Science, New York City. 

Ohio School of Social Sciences. 

Philadelphia School of Social Science and Art. 

Samuel Adams School, Boston, Massachusetts. 

: • School of Jewish Studies, New York City. 

Seattle Labor School, Seattle, Washington. 

: Tom Paine School of Social Science, Philadelphia, Penn¬ 
sylvania. ' 

Tom Paine School of Westchester, New York. 

Walt Whitman School of Social Science, Newark, New 
Jersey. 

After the issuance of Executive Order No. 9835 by the Pres¬ 
ident, the Department compiled all available data with respect 
to the type of organization to be dealt with under that order. 
The investigative reports of the Federal Bureau of Investiga- 



tion concerning such, organizations were correlated. Memo¬ 
randa on each such organization were prepared by attorneys 
of the Department. The list of organizations herein certified 
is based on their recommendations as reviewed by the Solicitor 
General, the Assistant Attorneys General, and the Assistant 
Solicitor General, and my subsequent careful study of the 
recommendations of all. 

In connection with the designation of these organizations I 
wish to reiterate, as the President has pointed out, that it is 
entirely possible that many persons belonging to such organ¬ 
izations may be loyal to the United States; that membership 
in, affiliation with or sympathetic association with, any organ¬ 
ization designated, is simply one piece of evidence which may 
or may not be helpful in arriving at a conclusion as to the 
action which is to be taken in a particular case. “Guilt by 
association” has never been one of the principles of our Amer¬ 
ican jurisprudence. We must be satisfied that reasonable 
grounds exist for concluding that an individual is disloyaL 
That must be the guide. 

The organizations named in this letter do not represent a 
complete or final compilation. For example, a number of arm'll 
and local organizations are not listed. As to many organiza¬ 
tions not named, the presently available information is insuffi¬ 
cient to warrant a final determination as to their character. 
Others, presently innocuous, may become the victims of dan¬ 
gerous infiltrating forces and, as a consequence, become proper 
subjects for designation. New organizations may come into 
existence whose purposes and .activities are in conflict with 
loyalty to the United States. 

From time to time, therefore, as contemplated and directed 
by the Executive order, there will be furnished to the Board 
the names of those additional organizations and groups as to 
which the information received by this Department, resulting 
from continued investigation, indicates similar designations 
are required. 

If I can be of further assistance to you in reference to the 
subject matter of this letter, please let me know. 

Sincerely yours, 


Tom C. Clark, 
Attorney General, 
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United States Civil Service Commission, 
Washington 25, D. C., September 21, 19Jf8. 

Memorandum No. 19 

• * * *v 

To AU Executive Departments and Agencies. 

Subject: Classification according to Section 3, Part III, of 
E. 0. 9835 of Organizations Previously Designated by the At¬ 
torney General as within the purview of the Executive Order. 

The Attorney General has furnished the Loyalty Review 
Board with information classifying the organizations which he 
has listed within the Executive Order under the following cate¬ 
gories: (1) Totalitarian; (2) Fascist; (3) Communist; (4) 
Subversive; (5) Organizations which have “adopted a policy 
of advocating or approving the commission of acts of force and 
violence to deny others their rights under the Constitution of 
the United States”; and (6) Organizations which “seek to alter 
the form of government of the United States by unconstitu¬ 
tional means.” 

. Enclosed for your information and guidance is a copy of the 
consolidated list prepared by the Attorney General of organiza¬ 
tions previously designated as within Executive Order 9835 
by the Attorney General's letters of November 24, 1947, and 
Ma»y 27, 1948 (clarified on August 4, 1948), according to the 
classifications of Section 3, Part III, of the Executive Order. 

Seth W. Richardson, 
Chairman, Loyalty Review Board. 


Consolidated List of Organizations Previously Designated 

f' • . * • ■ ■ ■ ■ - • «3 

- as Within Executive Order No. 9835 by Letters of 

Ml/.- • -* * • 

November 24, 1947, and May 27, 1948, According to the 
Classifications of Section 3, Part III of the Executive 
r Order 

Totalitarian: • 

Black Dragon Society.. 

Central Japanese Association (Beikoku Chuo Nipponjin 
Kai). ' ‘ 






Central Organization of the German-American National 
Alliance (Deutsche-Amerikanische Einheitsfront). 
Citizens Protective League. 

Dante Alighieri Society. 

Federation of Italian War Veterans in the U. S. A., Inc. 
(Associazione Nazionale Conbattenti Italiani, Federa- 
zione degli Stati Uniti d’ America). 

Friends of the New Germany (Freunde des Neuen 
Deutschlands). 

German-American Bund (Amerikadeutscher Volksbund). 
German-American Republican League. 

German-American Vocational League (Deutsche-Ameri¬ 
kanische Berufsgemeinschaft). 

Kyffhaeuser, also known as Kyffhaeuser League (Kyff- 
haeuser Bund), Kyffhaeuser Fellowship (Kyffhaeuser 
Kameradschaft). 

Kyffhaeuser War Relief (Kyffhaeuser Kriegshilfswerk). 
Lictor Society (Italian Black Shirts). 

Mario Morgantini Circle. 

Communist: 

Abraham Lincoln School, Chicago, Illinois. 

American League Against War and Fascism. 

American Association for Reconstruction in Yugoslavia, 
Inc. 

American Committee for European Workers’ Relief. 
American Committee for Protection of Foreign Bom. 
American Committee for Yugoslav Relief, Inc. 

American Council for a Democratic Greece. 

American Council on Soviet Relations. 

American Croatian Congress. 

American League for Peace and Democracy. 

American Peace Mobilization. 

American Polish Labor Council. 

American Russian Institute (of San Francisco). 

American Slav Congress. 

American Youth Congress. 

American Youth for Democracy. 

Armenian Progressive League of America. 
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California Labor School, Inc., 216 Market Street, San 
Francisco, California. 

Central Council of American Women of Croatian Descent, 
aka Central Council of American Croatian Women, Na¬ 
tional Council of Croatian Women. 

Citizens Committee of the Upper West Side (New York 
City). | 

Civil Rights Congress and its affiliates. 

Committee to Aid the Fighting South. 

Communist Party, U. S. A. 

Communist Political Association. 

Connecticut State Youth Conference. 

Congress of American Revolutionary Writers. 

Congress of American Women. 

Council on African Affairs. 

Council for Pan-American Democracy. 

Dennis Defense Committee. 

i 

Friends of the Soviet Union.' 

George Washington Carver School, New York City. 
Hollywood Writers Mobilization for Defense. 

Hungarian-American Council for Democracy. 
International Labor Defense. 

International Workers Order, including People’s Radio 
Foundation, Inc. " ‘I 

Jefferson School of Social Science, New York City. 
Jewish Peoples Committee. 

Joint Anti-Fascist Refugee Committee. 

Labor Research Association, Inc. 

League of American Writers. 

Macedonian-American People’s League. 

Michigan Civil Rights Federation. 

National Committee for the Defense of Political Prisoners. 
National Committee to Win the Peace. 

* • . . . i 

National Council of Americans of Croatian Descent. 
National Council of American-Soviet Friendship. 

National Federation for Constitutional Liberties. 

National Negro Congress. 

Nature Friends of America (since 1935). 

Negro Labor Victory Committee. 
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New Committee for Publications. 

Ohio School of Social Sciences. 

i 

People’s Educational Association. 

People’s Institute of Applied Religion. 

People’s Radio Foundation, Inc. 

Philadelphia School of Social Science and Art. 

Photo League (New York City). 

Proletarian Party of America. 

Revolutionary Workers League. 

Samuel Adams School, Boston, Massachusetts. 

School of Jewish Studies, New York City. 

1 Seattle Labor School, Seattle, Washington. 

Serbian VidovdarrGouncil. 

Sloven i an - American National Council. 

Socialist Workers Party, including American Committee 
for European Workers’ Relief. 

Socialist Youth League. 

Southern Negro Youth Congress. 

Tom Paine School of Social Science, Philadelphia, Penn¬ 
sylvania. 

Tom Paine School of Westchester, New York. 

United Committee of South Slavic Americans. 

United Harlem Tenants and Consumers Organization. 
United May Day Committee. 

United Negro and Allied Veterans of America. 

Veterans of the Abraham Lincoln Brigade. 

Walt Whitman School of Social Science, Newark, New 
Jersey. 

Washington Bookshop Association. 

Washington Committee for Democratic Action. 

Wisconsin Conference on Social Legislation. 

Workers Alliance. 

Workers Party, including Socialist Youth League. 

Young Communist League. 

Subversive: 

Communist Party, U. S. A. 

Communist Political Association. 

German -American Bund. 




. 


Socialist Welkers Party. 

Workers Party. 

Young Communist League. 

# • * j ■* 

Organizations which have “adopted a policy of advocating or 
approving the commission of acts of force and violence to deny 
others their rights under the Constitution of the United, 
States 

Columbians. 

Ku Klux Klan. 

Protestant War Veterans of the United States. r 

Silver Shirt Legion of America. 

Organizations which “seek to alter the form of government of 
the United States by unconstitutional means”: 

Communist Party, U. S. A. 

Communist Political Association. 

Socialist Workers Party. 

Workers Party. 

Young Communist League. 








Office of the Attorney General, 

Washington, D. C., August 6,1948. 
Hon. Seth W. Richardson, 

Chairman, Loyalty Review Board, 

United States Civil Service Commission, 

Washington 26, D. C. 

My Dear Mr. Richardson : This is in further reference to 
your letters of May 28, 1948, and July 28, 1948, wherein you 
request particularization with respect to the classification under 
Section 3, Part III, of Executive Order 9835 of the various or¬ 
ganizations designated by me pursuant thereto in my respective 
letters to you as Chairman of the Loyalty Review Board, dated 
November 24,1947, and May 27, 1948. I refer also to our in¬ 
formal discussion on the subject. 

Section 3, Part IH, of Executive Order 9835, as you have 
pointed out, sets forth six classifications of organizations within 
its contemplation. The language of Part V, Section 2f, is sub¬ 
stantially identical. Applying the elementary rule of statutory 
construction, each of these classifications must be taken to be 
independent and mutually exclusive of the others. It may 
well be that a designated organization, by reason of origin, 
leadership, control, purposes, policies, or activities, alone or in 
combination, may fall within more than one of the specified 
classifications. In such cases a reasonable interpretation of the 
Executive Order would seem to require that designation be 
predicated upon its dominant characteristics rather than ex¬ 
tended to include all other classifications possible on the basis 
of what may be subordinate attributes of the group. In classi¬ 
fying the designated organizations I have been guided by this 
policy. Accordingly, it should not be assumed that an organiza¬ 
tion’s dominant characteristic is its only characteristic. 

Attached hereto you will find a consolidated list containing 
the names of all of the organizations previously designated by 
me as within Executive Order 9835, segregated according to 
the classifications enumerated in Section 3, Part III, on the 
basis of dominant characteristics. 

( 50 ) 
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In your letter you indicate you have concluded that the fifth 
category of Section 3, Part III, i. e., organizations which have 
“adopted a policy of advocating or approving the commission 
of acts of force and violence to deny others their rights under 
the Constitution of the United States,” is not based upon a 
question of loyalty and therefore would not come within the 
purview of the jurisdiction of the Board. I regret I cannot 
concur in this view. It is implicit within Executive Order 9835 j 
that the criteria enumerated do involve aspects of loyalty which j 
your Board, as well as the departments and agencies con- j 
cemed, is required to consider in the execution of the duties im- I 
posed thereby. It is not open to the Board nor to any of the j 
executive departments or agencies to disregard any of these 
criteria. The oath of office taken by every person elected or i. 
appointed to any office of honor or profit either in the civil, mil- , ! 
itary, or naval service, except the President of the United | 
States, as prescribed by the Act of May 13,1884 (Sec. 16, Title j 
5, United States Code) includes the following language: 

I, A B, do solemnly swear (or affirm) that I will sup¬ 
port and defend the Constitution of the United States 
against all enemies, foreign and domestic; that I will 
bear true faith and allegiance to the same * * *. 

It is difficult to reconcile informed membership or activity in 
any organization designated “as having adopted a policy of 
advocating or approving a commission of acts of force or vio¬ 
lence to deny others their rights under the Constitution of the 
United States” as consistent with loyalty to the Government 
of the United States or fulfillment of the oath of office taken 
by each employee of its executive departments and agencies, j 

I trust that this amplification of the designations previously 











SUPPLEMENT TO BRIEF FOR APPELLEES 
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No. 10002 

Joint Anti-Fascist Refugee Committee, appellant! 
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Tom C. Clark, Attorney General of the United States, 

ET AL-, APPELLEES 


SUPPLEMENT TO BRIEF FOR APPELLEES 

Three actions, in addition to the case at bar, have been 
brought by organizations, and officers of organizations, 
listed by the Attorney General under Executive Order 9835, 
seeking injunctive and other relief comparable to that re¬ 
quested by appellant herein. For the convenience of ;the 
Court, appellees respectfully submit the following summary 
of the developments and dispositions of those actions in 
the United States District Court for the District of Colum- 
bia, since appeal was noted in the instant case. 

1. In National Council of American-Soviet Friendship, 
Inc., et al., v. Tom C . Clark, et al ., Civil Action No. 2663-48, 
Judge Bailey ordered the complaint dismissed on February 
8,1949, and filed a written opinion as follows: 

The plaintiff, a non-profit corporation, together iriith 
a similar corporation associated with it, and certain 
individuals who are also connected with it, seek to enjoin 
the defendants, the Attorney General and the members 
of the Loyalty Review Board, both in their respective 
official capacities and as individuals, from keeping in 
effect the listing or designation of the plaintiff corpora¬ 
tions as “subversive.” The Attorney General, pur¬ 
suant to an Executive Order of the President issued by 
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him pursuant to the Civil Service Act of 1883 (22 Stat. 
403) as amended, and section 94 of the Act of August 2, 
1939 (18 U.S.C. 611), addressed a letter to the Chair¬ 
man of the Loyalty Beview Board of the Civil Service 
Commission, listing certain organizations and groups, 
including the plaintiff corporations, determined by him 
to fall within the description of Part HE, par. 3 of the 
said Executive Order as totalitarian, fascist, com¬ 
munist, or subversive. This letter also stated that 
membership in, affiliation with or sympathetic associa¬ 
tion with, any organization designated, is simply one 
piece of evidence which may or may not be helpful. 

The plaintiffs claim that they are injured by the des¬ 
ignation of the plaintiff corporations as subversive; 
that they have lost members and officers; public sup¬ 
port, contributions, etc.; that one of the plaintiff corpo¬ 
rations has lost its tax exempt status; that the individ¬ 
ual plaintiffs have been damaged in their personal repu¬ 
tations, have lost their right to assemble and speak, etc. 

Of course so far as the tax status of the plaintiff cor¬ 
porations is concerned, the letter of the Attorney Gen¬ 
eral has no effect; that status is determined by the law 
or the tax authorities. 

None of the plaintiffs are employees of the United 
States and it is not apparent that any of them will seek 
that employment. The letter of the Attorney General 
is simply one of advice to various administrative agen¬ 
cies, and any indirect effect it might have upon the 
plaintiffs does not constitute legal damage. The finding 
of the Attorney General in any event is not conclusive 
and may be reviewed by any one who is legally entitled 
to be heard, whether an employee of the United States 
or one seeking that employment. The letter of the 
Attorney General can in no way subject the plaintiffs 
to any civil or criminal liability. See Standard Scale 
Co .. v. Farrell, 249 U. S. 571; U. S. v. Los Angeles 
SJL.R. Co., 273 U. S. 299. 

I am satisfied that the Attorney General, acting for 
the President, cannot be restrained from giving such 
information as he may have to the various administra¬ 
tive agencies as to organizations which, in his opinion, 
are engaging in activities that operate against the 
maintenance of the Constitution and the welfare of the 
country. 

So far as the liability of the defendants as individuals 
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are concerned, there can be no question of their irh- 
munity. See Spalding v. Vilas, 161 TL S. 483, and the 
recent case of Glass v. Ickes , 73 App. D. C. 3. 

The motion of the defendants to dismiss the bill will 
be sustained. 

I may add that this same action has been taken in 
this court recently in two cases involving the same 
question of law. See Joint Anti-Fascist Refugee Com¬ 
mittee v. Clark, and Citizens Protective League, Inc . v. 
Clark, (Civil Action No. 2329-48.) 

(S.) Jennings Bailey, 

United States District Judge. I 

February 1,1949. j v 

2. In Citizens Protective League, Inc.; German-American 
Republican League, Inc.; Kurt Mertig v. Tom C. Claris, 
Civil Action No. 2329-48, Judge Holtzoff ordered the com¬ 
plaint dismissed and granted summary judgment for de¬ 
fendant on November 22, 1948, and rendered an oral 
opinion, reprinted from the official transcript, as follow^: 

The Court (Holtzoff, J.): This action is brought by 
two organizations and one individual for an injunction 
against the Attorney General of the United States. 

It is stated in the complaint that the two organiza¬ 
tions that are plaintiffs in this action have been listed 
by the Attorney General as being subversive. The in¬ 
dividual plaintiff alleges that he is chairman of the two 
organizations. 

The Court is unable to see that the individual plain¬ 
tiff has any standing to sue. The purpose of the action 
is to enjoin the Attorney General from maintaining the 
two organizations on the so-called subversive list and 
if anyone has the right to maintain this action, it would 
only be the two organizations and not their chairman 
as an individual. 

The defendant moves to dismiss the complaint. la 
connection with this motion, the defendant offers, as 
part of the record, an Executive Order of the President 
and certain formal communications of the Attorney 
General and of the chairman of the Loyalty Board. 
Consequently, the Court will treat this motion, as peri 
mitted by the Rules of Civil Procedure, as a motion for 
summary judgment under Rule 56 of the Rules of Civil 
Procedure rather than a motion under Rule 12 to dis¬ 
miss the complaint on the face of it. 


i 

i 
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It appears that the President of the United States 
issned an Executive Order for the purpose of investi¬ 
gating the loyalty of every government officer and em¬ 
ployee and of applicants for government employment. 
Pursuant to this Order, a board was established to 
carrying out its purposes. By the Act of Congress of 
August 2, 1939, United States Code, Title 18, Section 
61 (i), it was provided that— 

“It shall be unlawful for any person employed by 
any agency of the United States, whose compensation 
or any part thereof is paid from funds authorized or 
appropriated by any Act of Congress, to have member¬ 
ship in any political party or organization which ad¬ 
vocates the overthrow of our constitutional form of 
government in the United States.’’ 

Acting under the authority of that statute, the- Presi¬ 
dent had the power and authority to investigate the 
loyalty of government employees and applicants for 
government employment. It was said in Friedman v. 
Schwellenbach, 81 Appeals D. C. 366, 367, the United 
States has the right to employ such persons as it deems 
necessary to aid in carrying on the public business. It 
has the right to prescribe the qualifications of its em¬ 
ployees and to attach conditions to their employment. 
Admittedly, Congress has the right to take measures 
to prevent the employment of disloyal persons. 

The President, as the head of the Executive Branch of 
the government, is clothed not only with the authority 
but with the duty to carry out this Act of Congress. The 
two organizations that are plaintiffs in this action were 
placed by the Attorney General on a list of subversive 
organizations in connection with the perfomance of his 
duties in carrying out the executive order of the Presi¬ 
dent. 

It is the Court’s understanding that plaintiffs do not 
question the President’s authority to issue the executive 
order or the Attorney General’s authority to determine 
that certain organizations are subversive. The plain¬ 
tiffs insist, however, that this cannot be done without a 
hearing and that is the real issue in this case. 

In determining whether there is a right to a hearing, 
we must first bear in mind the purpose for which the 
list of subversive organizations is prepared and pro¬ 
mulgated. Its sole purpose and its sole effect is to 
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present certain evidence to be considered in connection 
with determining the loyalty of government employees 
and applicants for government employment. The 
declaration that a certain organization is subversive is 
not to be used for any other purpose. I 

The executive branch of the government is clothed 
with wide discretion in determining who shall be em¬ 
ployed by it. A prospective employee is not entitled 
to a hearing for the purpose of determining his qualifi- ! 
cations for employment. A person whose severance ! 
from government employment is under consideration 
has no constitutional right to a hearing and, in fact, the j 
Civil Service Act does not confer any right to a hearing j 
but merely a right to be charged in writing and an op- ! 
portunity to file a written reply. j 

As far as the Court can see, there is no constitutional i 
right of free speech involved in this case. Mr. Justice i 
Holmes, when he was a member of the Supreme Court \ 
of the Commonwealth of Massachusetts, made a famous ! 
observation in connection with an action brought by a j 
person who had been discharged from his position as a j 
policeman on the Boston police force. He claimed that j 
he was discharged for making certain statements in j 
public and that the action in discharging him interfered j 
with his right to freedom of speech. Mr. Justice i 
Holmes, in denying his contention, observed that the j 
plaintiff had a constitutional right to freedom of speech 
but he had no constitutional right to be a policeman. 

No one has a constitutional right to government em- ! 
ployment and I know of no rule under the Constitution 
or under any Act of Congress which would require the 
government to accord a hearing, either to an applicant! 
for government employment or to an employee against j 
whom charges have been filed or who is under investi- j x 
gation. There is nothing to prevent the granting of | 
such a hearing but that is entirely within the discretion ! 
of the executive branch of the government since noj 
constitutional or other legal rights are invaded and the| 
Courts have no authority to interfere. j 

The Court is not going to pass on the question as to 
whether the two organizations have standing to sue.; 
The Court is going to assume that they have and deterw 
mine the matter on its merits. j 

The Court feels, as stated, that there is no violation 
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of any constitutional or legal rights of these plaintiffs 
and that, therefore, the complaint does not state a 
cause of action. 

Motion for summary judgment in favor of the de¬ 
fendant is granted. 

(Thereupon, at 11:25 o’clock a. m. the hearing was 
concluded.) 
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i 

The complaint states a justiciable controversy. 

' I 

j 

Appellees contend that no litigable issue was created 
when the Attorney General of the United States was em¬ 
powered to and did determine and publicly designate that 
membership in, affiliation or sympathetic association with 
the JAFRC is a basis for a finding of disloyalty and dis¬ 
charge from the federal civil service. According to appel¬ 
lees, the Executive Order and its administration do not 
“regulate” the JAFRC or otherwise alter “the status or 
activities conducted by the appellant”; the only injury suf¬ 
fered by the JAFRC is damage to its reputation and the 
consequent loss of membership and support which was 
“the indirect and incidental effect” of the designation. 
Appellees insist that injury to reputation thus resulting 
from a list, which appellees characterize as “merely the 
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record of conclusions reached and the exercise of the func¬ 
tion of investigation”, is non-justiciable under United 
States v. Los Angeles S. <& L. R. Co., 273 U. S. 299. 

A. 

At the heart of appellees’ contention is the thesis that 
“the imposition of any necessary and inevitable require¬ 
ment of action or inaction by appellant” is “the prerequi¬ 
site to justiciability” (Appellees’ Brief, p. 15). The thesis 
thus stated by appellees is in sharp contrast to the appli¬ 
cable authorities. Thus, in Utah Fuel Company v. National 
Bituminous Coal Commission, 306 IT. S. 56, the Supreme 
Court held that injunctive relief was available with respect 
to the prospective disclosure of confidential reports al¬ 
though the action enjoined did not involve a command that 
the complaining party perform or refrain from any action. 
And, in Bank of America National Truest and Savings Asso¬ 
ciation v. Douglas, 70 App. D. C. 221, this Court specifically 
held that it could enjoin the disclosure of information which 
would cause irreparable injury although that disclosure did 
not command any action or inaction. In the recent case of 
La Crosse Telephone Corp. v. Wisconsin Employment Rela¬ 
tions Board, 69 S. Ct. 379, the Supreme Court held that the 
mere certification of a union as a bargaining agent could 
give rise to a justiciable controversy although that certifica¬ 
tion did not require any action or inaction by the com¬ 
plaining employer and although that certification might be 
reviewed and set aside in a subsequent administrative or 
judicial proceeding: 

“The fact that Wisconsin’s certification was not 
in the form of a command is immaterial. See Ameri¬ 
can Federation of Labor v. National Labor Relations 
Board, 308 U. S. 401, 408, 60 S. Ct. 300, 303, 84 L. Ed. 
347. It was not an abstract determination of status. 
Nor was it merely an interim adjudication in an un- 
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completed administrative process. It established 
legal rights and relationships. It told the employed, 
subject to judicial review, with whom he could not 
refuse to negotiate without risk of sanctions. The 
character of the certification was therefore such as 
to make it reviewable under the appropriate stand¬ 
ards for exercise of the federal judicial power” (69 
Sup. Ct. 382). 

• • r 

And, of course, it has been repeatedly held that a stat¬ 
ute or an administrative ruling may be challenged by ap 
individual who has not thereby been commanded to per¬ 
form or refrain from any acts where that statute or ruling 
adversely affects the interests of the complaining party be¬ 
cause it directs others to action injurious to the complain¬ 
ing party (see Appellant's Main Brief, pp. 12-13). 

It is therefore inconsistent with the decisions of the 
Supreme Court and of this Court to assert that “action 
or inaction” is “the prerequisite to justiciability”. Access 
to the courts and judicial relief becomes available wherever 
legally protected rights or interests are invaded whether 
that invasion be in the form of a command or otherwise. 

• . j* 

That such constitutional and property rights have been 
invaded by the action of the appellees has already been fully 
considered and demonstrated (Appellant's Main Brief, pp. 
11-19, 39-43). Appellees in their brief apparently dispute 
that appellant has suffered all of the injuries alleged in thje 
complaint and affidavits. Thus, while appellees admit that 
appellant has suffered damage to its reputation and thje 
loss of members and supporters, appellees nevertheless 
deny that the JAFRC has, as a result of the appellees' ac¬ 
tions, been deprived of certain federal and local official 
privileges or that the JAFRC has, as a result of the appel¬ 
lees' action, been deprived of many of the facilities required 
by the organization for the continuance of its activities 
(see, e. g., Appellees’ Brief, pp. 5, 7, 8, 9,14,15). But the 

i 

• i 

i 

i 
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complaint alleges (J.A. 7), and the affidavits substantiate, 
that “as a result of the • • • acts of the defendants” the 
JAFRC: 

“has clearly suffered damage in the form of loss 
of members, loss of contributions, the denial of ac¬ 
cess to facilities formerly available for the conduct 
of its affairs and the denial of privileges formerly 
granted to it by federal and local officials.” (Note, 
48 Columbia Law Rev., 1050, 1051.) 

Since this is an appeal from an order dismissing the com¬ 
plaint for insufficiency in law, appellees may not be heard 
to dispute the veracity of the facts alleged in the com¬ 
plaint. Iversen v. United States, 63 F. Supp. 1001 (Pbetty- 
man, «/.), aff’d, 327 U. S. 767; United States ex rel. Jump 
v. Ickes, 73 App. D. C. 141, cert, den., 313 U. S. 575. Con¬ 
sequently, so far as this appeal is concerned, it is the indis¬ 
putable fact, as alleged in the complaint, that as a result 
of the listing of the JAFRC the organization has lost its 
tax-exempt status, has lost contributors, has been refused 
licenses to solicit funds, has been refused facilities for its 
activities, has lost members, participants and other sup¬ 
porters. 

That the foregoing consequences are the effect of the 
order rather than its direct command is immaterial. “* * * 
in accordance with familiar principles, the statute must be 
tested by its operation and effect”. Near v. Minnesota 
ex rel. Olsen, 283 U. S. 697, 708, 709. The effect rather 
than the direct command is particularly the subject of judi¬ 
cial consideration and inquiry where as here the rights 
affected are First Amendment rights. Thus, while the 
imposition of a tax or a flat license fee upon the exercise 
of a First Amendment right does not, in terms, prohibit 
or regulate such right, yet it is well settled that the tax or 
fee may be held invalid where it has the effect of impairing 
or limiting that right. Grosjean v. American Press Co., 


297 U. S. 233; Murdock v. Pennsylvania, 319 U. S. 1051 
For since “it is not often in this country that we are now 
met with direct and candid efforts to stop speaking or 
publication as such” (Thomas v. Collins, 323 U. S. 516, 
547), this Court may and should properly consider the 
alleged and uncontradicted consequences of the actions here 
complained of even if those consequences are not expressly 

directed by those actions. 

. 

It is unnecessary in connection with this case to con¬ 
sider whether every statement or report by an official which 
is defamatory or damaging to the reputation of an indif 
vidual or an organization would give rise to a justiciable 
controversy. For, at the least, the authorities establish 
that the Attorney General’s public announcement, which is 
a determination or a rule used as a criterion for adminf 
istrative action, creates a justiciable controversy although 
that announcement does not direct any present or future 
action or inaction on the part of the complaining party.* 
The test is whether the determination results in injury to 
the complaining party because the enforcement of that 
determination by governmental sanctions is probable or 
imminent; injury resulting from such action creates a 
justiciable controversy. Columbia Broadcasting System v. 
United States, 316 U. S. 407. It is therefore decisive that 
according to the complaint, federal and local officials have 
considered the Attorney General’s designation as a final 
and binding determination of the appellant’s status for tax 
and license purposes. Moreover, the Loyalty Be view Board 
has ruled that local Loyalty Boards in the administration 

of Executive Order#9835 are not to “enter upon any evi- 
— 

• Under the Administrative Procedure Act of 1946, any person injured by 
“agency action” may seek judicial review thereof (Section 10(a) ). “Agency 
action” includes any agency rule (Section 2(g) ) which has been defined as 
“any agency statement of general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or poHey” (Section 2(c)) 
(italics added). It is plain that the listing of the JA7&C is judicially re- 
viewable and therefore justiciable under the Administrative Pro c ed u re Act. ] 
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dential investigation • •- • for the purpose of attacking, 
contradicting or modifying the controlling conclusion 
reached by the,attorney General’? as to the designation 
of an organization. Memorandum No. 2 of the Civil Service 
Commission Loyalty Review Board, March 9,1948; see also 
Memorandum No. 12, , June-2?, 1948.. Consequently, as 
stated in a closely reasoned analysis in the Columbia Law 
Review: o. > 

• *. the Attorney General’s action is clearly 
more than a mere, publication such as that in the 
* Farrell case. Since in addition to the public an¬ 
nouncement there has been a forwarding of the list 
to public officials empowered to dismiss ‘disloyal’ 
government employees, his action in the present an- 
. nouncpment of criteria for the future exercise of 
regulatory power. This, under the doctrine, of 
Columbia Broadcasting System v. United States, 

constitutes regulation. * 

... * - * * I •• "• l 

“In that case the Federal Communications Com¬ 
mission had issued an announcement of general 
policy which was tb govern the 'renewal of station 

* licenses... Stations) renewing long-term ‘bloc-time’ 
contracts with radio networks would not * obtain 
license renewals from the Commission. As a result, 
many stations refused to renew their, contracts with 
the plaintiff network, and, it sought an injunction 
restraining the Commission from adhering to its 
proposed standard. The Supreme Court recognized 1 
that despite the generality of* the policy announce¬ 
ment, and even though it did not directly deny' or 
cancel licenses, its necessary-effect, as. a result'of 
the combination pf present announcement. and the, 

• existence of potential regulatory power, was. to 
regulate. The announcement was therefore deemed’ 
to be present regulation. 

“The analogy between the action taken by the 
Attorney General and that taken by the Federal 
Communications Commission in the Columbia Broad¬ 
casting System is 'clear; In both cases there'is a, 
present announcement of criteria for the future ex¬ 
ercise of regulatory power. In neither case is there 


>. 


any certainty that the regulatory power will in fact 
• be exerted, but in both cases the plaintiff has suf¬ 
fered present damage. Since the Attorney General ’s 
action thus constitutes regulation, it falls within one 
of those categories of action which are capable j of 
invading legal rights. # # Note, 48 Columbia 
Law Remew, 1050, 1053-1054). j 

Similarly, an exhaustive analysis of the entire loyalty 
program in a recent article in the Yale Law Journal con¬ 
cludes that the action here complained of is justiciable: j 

<<• • • rjr^g ac ft on G f the Attorney General in 
declaring organizations subversive seems scarcely 
comparable to that of the administrative officials'in 
the Standard Scale case. The problem there was 
one of mechanical testing, capable of relatively pre¬ 
cise determination through scientific methods. Fur¬ 
thermore no issue of civil rights was involved. In 
the labor cases the courts apparently felt that the 
matters in dispute were better handled through 
mediation devices than through legal procedures. 
The cases refusing review at intermediate stages 
raise questions of exhausting administrative rem¬ 
edies. 

“On the other hand the interests involved in gn 
administrative finding that a particular organization 
is subversive are of a totally different kind. The 
fact that the injury arises out of the publicity flojw- 
ing from official action does not diminish its signifi¬ 
cance. On the contrary publicity has come to play 
an increasingly crucial role in government operations 
and is particularly effective in the civil rights area. 
To permit executive action of this sort, unrestrained 
by elemental safeguards of due process, is to jeopar¬ 
dize a most vital part of the democratic process^’ 
(Emerson and Helfeld, “Loyalty among Government 
Employees”, 5 & Yale Law Journal, 1,119,120). • ■ 

•* * * r ■ • 

! 

As the designation of the JAFRC by the Attorney Gen¬ 
eral is final and binding so far as the administration pf 
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the loyalty program is concerned, the listing of the JAFRC 
is more than a statement which is merely defamatory or 
deprecatory in nature. It is an adjudication on the basis 
of which sanctions of the gravest type can be and are im¬ 
posed. It fixes the status of the JAFRC finally for loyalty 
purposes and it informs every civil servant that member¬ 
ship in, affiliation with or sympathetic association with the 
organization exposes that civil servant to dismissal for 
disloyalty. The action of the Attorney General is no ad¬ 
ministrative report or investigatory finding—it is a deter¬ 
mination enforceable by governmental action and sanctions. 
According to Columbia Broadcasting System v. United 
States , the justiciability of such a determination is beyond 
dispute, even though that determination does not directly 
command action or inaction by the complaining party. As 
the administrative rule in the Columbia Broadcasting Sys¬ 
tem case caused the parties directly governed by the rule 
to sever their relationships with the complaining party 
under threat of future governmental sanctions or action, 
so the designation of the JAFRC by the Attorney General 
lias caused present or prospective civil servants to sever 
their connection with the JAFRC under the threat of future 
dismissal by the Government; in short, as the FCC rule 
created a justiciable issue in the Columbia Broadcasting 
case, so the action of appellees has resulted in a justiciable 
issue which this Court may adjudicate. 


The cases cited and relied upon by appellees at pages 
10-14 of their brief have already been considered and their 
inapplicability demonstrated by appellant (Appellant’s 
Main Brief, pp. 20-22). None of the cases involved a final 
determination of status upon the basis of which legal sanc¬ 
tions could be imposed and injury thereby inflicted upon 
the complaining party. For this reason none of the cases 
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supports the appellees’ position. Nor does any one of 
those cases undermine the applicability and authority of 
Columbia Broadcasting System v. United States in the case 
at bar. 

However, since appellees have indicated that they con¬ 
sider cases such as United States v. Los Angeles S. <$> L. R. 
Co., 273 U. S. 299, to be “on all fours” with the case at bar, 
a closer inspection of some of those authorities may be 
appropriate. 

United States v. Los Angeles S. <& L. R. Co. was an ac¬ 
tion to enjoin and annul an ICC order determining the 
valuation of the property of the petitioner. The petitioner 
claimed that the valuation was unconstitutional and had 
caused the petitioner irreparable injury. The Court held 
that the order of valuation was not reviewable. In the 
course of his opinion, Mr. Justice Bbandeis pointed to sev¬ 
eral characteristics of the assessment which distinguished 
it from the action here complained of. 

In the first place, the investigation “was not a step in 
a pending proceeding” and “was merely preparation for 
possible action in some proceeding which may be instituted 
in the future” (273 U. S. 310), as compared with the bindr 
ing designation of organizations by the Attorney General 
the use of which is not merely optional and dependent upon 
some “possible” “future” “proceeding” but which necesl 
sarily and in fact has been employed in the loyalty pro+ 
ceedings conducted under Executive Order No. 9835. 

Moreover, the valuation was to constitute prima facie 
evidence only of the value in subsequent proceedings and 
established only a rebuttable presumption (273 U. S. 311, 
312), as compared with the determination of the Attorney 
General which is final, binding and irrevocable in the sub¬ 
sequent proceedings wherein that determination is eim 
ployed. 
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Again, while “Congress # • provided adequate 

remedies for the correction of errors in the final valuation 
and classification thereof” (273 U. S. 312-313), there is 
absolutely no procedure within the administration of the 
loyalty program whereby a designated organization may 
be heard in advance of its designation or whereby it may 
subsequently accomplish any changes or revision in the 
designation. 

Finally, the Los Angeles case is distinguishable, as sug¬ 
gested in Appellant’s Main Brief, at page 22, in that the 
attack there was upon the valuation per se and not upon 
the authority therefor. In Ex parte Williams, 277 U. S. 
267, 271, Mr. Justice Bbandeis expressly stated that while 
a valuation assessment created no justiciable issue a ques¬ 
tion as to the validity of the statute authorizing the assess¬ 
ment would be justiciable. 

The various War Labor Board cases cited by appellees 
similarly fail to sustain appellees’ contentions. Pennsyl - 
vania R. Company v. United States R. Labor Board, 261 
U. S. 72, never reached the question whether a Railway 
Labor Board order was justiciable. On the contrary, to the 
extent that that case considered and decided whether the 
Labor Board acted within its statutory jurisdiction, the 
Supreme Court apparently held that an order enforceable 
only by moral suasion could create a justiciable issue. 

Pennsylvania R. System v. Pennsylvania R. Company, 
267 U. S. 203, was an action to enjoin the violation of a 
Railway Labor Board order and the issue there was not 
one of justiciability, but whether the order created an en¬ 
forceable right or duty. And while the Court there held 
that no such enforceable right or duty was created by a 
Labor Board order, there is much language in the opinion 
which suggests that governmental action which invokes the 
sanction of public opinion may be considered as similar to 
any other type of governmental action (see 267 U. S., 216). 
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None of the more recent War Labor Board cases cited 
by appellees are here applicable, for each of those cases! 
was decided on the grounds that the Congress had specifi¬ 
cally intended that War Labor Board orders not be re-! 
viewable. See, particularly. Employers Group of Motor 
Freight Carriers, Inc. v. N. W. L . B., 79 App. D. C. 105.' 
Moreover, since each of those cases involved the correct-1 
ness of War Labor Board decisions rather than the con-| 
stitutionality of the authority under which the War Laborj 
Board acted, none of the cases is determinative of the case! 
at bar. 

I 

Whether on the specific ground of the authority of the; 
Columbia Broadcasting System case, which establishes that| 
the designation of the JAFRC by the Attorney General 
created a justiciable controversy because that designation! 
was binding and enforceable*by sanctions in subsequent; 
loyalty proceedings, or whether upon the * more general 1 
grounds that the issuance of a black list by an official 
agency of the United States Government must be the subJ 
ject matter of judicial consideration (see Appellant’s Main 
Brief, pp. 23-26), it is respectfully submitted that this 
Court should reverse the order of the court below and pro¬ 
vide judicial consideration and relief with respect to an ac¬ 
tion, destructive of property and constitutional rights^ 
which is otherwise completely irremediable. 

. 

i 

i 

i 

- 

i 

i 
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II 

The constitutionality of Executive Order #9835 is 
subject to judicial review in this case and upon such 
review the order must be held unconstitutional. 

Appellees urge that the Executive has either expressly 
granted or inherent constitutional power to promulgate 
Executive Order #9835 and to authorize the Attorney Gen¬ 
eral to publish a list of designated organizations; and that 
the question whether that express or inherent power has 
been exercised in a manner consonant with the prohibitions 
contained in the First, Fifth, Ninth and Tenth Amend¬ 
ments to the United States Constitution is a political ques¬ 
tion which is not properly the subject of judicial review. 

A. 

Appellant has heretofore explored the express and in¬ 
herent executive constitutional powers upon which Execu¬ 
tive Order #9835 might be predicated (Appellant’s Main 
Brief, pp. 33-38). That exploration demonstrated that no 
such basis existed. Appellees’ contentions do not suffice 
to alter that conclusion. 

It is fundamental that under the American constitu¬ 
tional system the federal government is one of enumerated 
powers. Authority exercised by any branch of the federal 
government must find its source either in express or implied 
powers granted by the United States Constitution, other¬ 
wise that authority does not exist. McCulloch v. Maryland, 
4 Wheat. 316; U. S. v. Butler, 297 U. S. 1; Ex parte Quirin, 
317 U. S. 1, 28. The foregoing principle applies and de¬ 
limits the scope of governmental action even where an 
emergency situation obtains. Ex parte Milligan, 4 Wall. 2; 
Schechter v. United States, 295 U. S. 495, 528, 529. Con¬ 
sequently, all powers not expressly or impliedly granted 
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to the federal government are reserved to the states or to! 
the people thereof and prohibited to the federal govern-: 
ment. United States Constitution, Amendment X. It is 
therefore decisive that no express or implied authorization 
appears in the Constitution for Executive Order #9835. 

Appellees assert that the action of the Attorney General) 
is ultimately premised upon Article II of the Constitution! 
which provides: 

“The executive power shall be vested in a President! 
of the United States* .... He may require thej 
opinion, in writing, of the principal officer in each of | 
the executive departments, upon any subject relating! 
to the duties of their respective offices** .... He | 
shall take care that the laws be faithfully executed* ** j 

77 

• • • • 

'I 

* 

None of the enumerated clauses in Article II authorizes! 
the Executive to list organizations as subversive. Section 1 
was included in order to assure sole rather than multiple 
executive leadership. Federalist Papers, No. 70. Section 2, | 
in the words of Alexander Hamilton, is “a mere redun-l 
dancy in the plan, as the right for which it provides would' 
result of itself from the office” (Federalist Papers, No. 74). 
To assert that the power to expose private individuals and 
private associations is expressly or impliedly granted by a! 
phrase thus providing for communications between exeeu- j 
tive officers is patently absurd. And Section 3 imposes a 
duty upon the Executive rather than confers any powers! 
upon him. That section requires the Executive to “ap¬ 
prove and execute” the laws of the land (Martin v. Hunter’s j 
Lessee, 1 Wheat. 304, 329); it does not authorize powers j 
beyond that delegated and required by the laws of the! 
United States. 

# Article II, Section 1. 

• # Article II, Section 2. 

**• Article III, Section 3. 

'i 

I 

. * . | 

% i 

i 

i 

i 


i 

i 

i 

i 
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The inherent powers of the Executive are vast in those 
areas, such as the conduct of foreign affairs or the admin¬ 
istration of war activities, where those inherent powers are 
in aid of express powers granted the President by the Con¬ 
stitution. See, e. g., United States v. Curtiss-W right Ex¬ 
port Corporation, 299 TJ. S. 304; United States v. Belmont, 
301 U. S. 324; Ex parte Endo, 323 U. S. 283; Korematsu 
v. United States, 323 U. S. 214; Myers v. United States, 
272 U. S. 52. But where the inherent power asserted by 
the Executive is not in connection with any express con¬ 
stitutional executive power, then the circumstance of the 
assertion of such inherent power must be limited and ex¬ 
ceptional if ours is to remain a government of enumerated 
powers. See, e. g. United States v. San Jacinto Tin Co., 
125 U. S. 273; In re Neagle, 135 TJ. S. 1; In re Debs, 158 
TJ. S. 564. Nor is it here necessary to define precisely the 
extent of the inherent powers of the Executive for, at the 
least, it has been determined by the Supreme Court that 
neither the Executive nor any other branch of government 
has the express or inherent power to proscribe what is good 
or what is bad, moral or immoral, in the fields of politics, 
nationalism, religion, or other matters of opinion; there 
is no power and no duty in any agency of government to 
declare what is orthodox or unorthodox in such matters. 
West Virginia State Board of Education v. Barnette, 319 
TJ. S. 624, 642; Hannegan v. Esquire, Inc., 327 TJ. S. 146, 
158; Thomas v. Collins, 323 TJ. S. 516, 545. 

B. 

The contention of appellees that the question whether 
Executive Order #9835 is constitutional is a political and 
therefore non-reviewable question presents an argument as. 
dangerous as it is novel. For if, as appellees contend, 
appellant’s only recourse in the event that the Executive 
has here exceeded constitutional limitations which apply to 


all branches of the federal government, is to move for the 
impeachment of the President, and, if “the Constitution; 
affords no more than this, and we -livemhder it” (Appellees*! 
Brief, p. 17), then the Constitution is a less formidable! 
safeguard for fundamental' rights than has hitherto been 
supposed. Fortunately the Constitution 1 as construed by; 
appellees is not the Constitution under which we live. The! 
authorities demonstrate, that contrary to the understanding! 
of appellees, a court of law may inquire into and rule uponj 
the constitutionality of actions such as those here corn-; 
plained of. ” • . j 


Of course to the extent that Executive Order #9835 is, 
as stated in.the preamble thereto, based upon the Civil! 
Service and Hatch Acts and is the exercise of power dele- i 
gated by the Congress to the President, it, is evident that 
the exercise of that delegated power is .the subject matter; 
of judicial"review. For if a congressional enactment gov-! 
erhihgthe activities, of employees of the federal govern- j 
ment may be directly reviewed upon a challenge to its con¬ 
stitutionality Csee, e. g., United Public Workers v. Mitchell , | 
330 TJ, a 75 ; United States v* Lovett, 328 U. S. 303), it of 
course follows that the delegation of power by the Con-j 
grefss to the Executive with respect to the, federal civil! 
service may also be the subject matter of judicial review 
(Panama Refining Company v. Ryan , 293 U. S. 388, 433). 


Similarly, to the extent that Executive Order #98351 
is. predicated upon some’alleged executive^constitutional 
power, the question of its constitutionality as presented in | 
the> instant case 1 is a non-political and reviewable question. I 
For it has never been held that a political, non-reviewable | 
question was presented by governmental action in a case j 
where, as here, private property or other constitutional I 

\ f 

rights have been impaired to the detriment of the complain¬ 
ing party. Thus, while a political question may exist where 
“no case of private rights or private property infringed. 
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or indanger of actual or threatened infringement, is pre¬ 
sented by the bill” {Georgia v. Stanton, 6 Wall. 50, 77), or 
where a state institutes an action as parens patriae on be¬ 
half of its citizens ( Massachusetts v. MeUon, 262 U. S. 447), 
or where “the basis for the suit is not a private wrong, 
but a wrong suffered by Illinois as a polity” ( Colegrove 
v. Green, 328 U. S. 549, 552), or where a group of senators 
institute an action complaining of the method of adopting 
an amendment to the United States Constitution ( Coleman 
v. Miller, 307 U. S. 433), or where a Governor of one state 
seeks to compel the Governor of another state to extradite 
a fugitive from justice ( Kentucky v. Dennison, 24 How. 
66), a justiciable, reviewable, non-political question exists 
where the complaining party bases his standing upon the 
impairment of a private property or constitutional right. 
See Eottschaefer, Constitutional Law (1939), pp. 69-70. 
Indeed, it affirmatively appears that in many instances the 
exercise of the executive power—whether express, inherent 
or delegated—is the subject matter of judicial review where 
the executive action causes injury to legally recognized 
private interests. United States v. Pink, 315 U. S. 203; 
Sterling v. Constantin, 287 U. S. 378; Ex parte MiUigan, 
4 Wall. 2; see also authorities cited in Appellant’s Main 
Brief, page 28. 

C. 

With an astonishing casualness, appellees’ entire re¬ 
sponse to the charge made by appellant that Executive 
Order #9835 is in excess of constitutional prohibitions con¬ 
tained in the First, Fifth, Ninth and Tenth Amendments, 
a judgment shared by many eminent authorities i(see Ap¬ 
pellant’s Main Brief, pp. 59-60; Emerson & Helfeld, op. 
cit., supra, pp. 79-95), is that “the executive order is & 
reasonable means of carrying out the mandate in these 
statutes [the Civil Service and Hatch Acts] as well as the 



I 


I 

0 . i 

Constitution” (Appellees’ Brief, p. 25). No more con¬ 
sideration of the tremendous impact and implications of | 
the loyalty program is to be found in appellees’ brief.* j 
This cavalier attitude is to be compared with the condu- j 
sion reached after the most thorough and painstaking 
analysis of all the available evidence: 

“The first question is whether a general loyalty pro- j 
gram, embracing all Federal employees, is necessary! 
or desirable. The authors are of the opinion that 
no sufficient case for such a program has been dem- j 
onstrated. No concrete showing of immediate and| 
widespread danger, adequate to outweigh the price j 
that must be paid in the loss of democratic values, j 
has thus far been presented to the country.” Emer¬ 
son & Helfeld, op cit., supra , p. 135. .j 

It hardly seems necessary, in view of the foregoing con- j 
elusion and the discussion at pages 32-61 of Appellant’s 
Main Brief to consider further whether the loyalty pro-j 
gram, and particularly the authority granted the Attorney 
General to designate organizations as subversive without | 
notice, without a hearing, without any definable standards,! 
without any findings, and without any review, “is a rea¬ 
sonable means”. Unless dogmatic assertions of bare con-' 
elusions have become sufficient to overweigh facts and rea-! 
son, the unanswered evidence and contentions in Appel-; 
lant’s Main Brief compel the conclusion that the loyalty 
program and the powers accorded the Attorney General 
violate the prohibitions in the First, Fifth, Ninth and 
Tenth Amendments even if the test were that of “reason- 

i 

able means”; a fortiori , the actions complained of are un¬ 
constitutional under “the clear and present danger” test. 

* Appellees exerted some effort to show that the Executive possesses some 
express or inherent constitutional power to promulgate a list of ‘ ‘ subversive'’ 
organizations (Appellees’ Brief, pp. 15-19). But other than in the manner: 
quoted in the text no effort is made by appellees to show that in the exereise! 
of that alleged power, appellees did not run afoul of the prohibitions in the 
First, Fifth, Ninth and/or Tenth Amendments. 


i 

i 

i 


i 

i 

i 

i 

i 

i 
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Indeed, appellees’ emphatic reliance upon the conten¬ 
tion that the issues here presented are non-justiciable or 
non-reviewable strongly suggests a disinclination to reach 
the constitutional issues. And when it is further consid¬ 
ered that appellees have been unable to proffer a single 
argument in response to the point that Executive Order 
#9835 is unconstitutional because it permits organizations 
to be designated without affording those organizations 
procedural due process of law (Appellant’s Main Brief, 
pp. 62-65), it becomes apparent that appellees have no de¬ 
fense to the claim that the Executive Order is unconstitu¬ 
tional. Accordingly, if this Court is authorized to consider 
the constitutionality of Executive Order #9835, appellant 
urges and appellees virtually concede that upon such con¬ 
sideration the Executive Order must be declared unconsti¬ 
tutional if the substantive and procedural rights protected 
uuder the First, Fifth, Ninth and Tenth Amendments to 
the Constitution are to be accorded the deference to which 
they are entitled. 


Ill 

The complaint states a claim upon which relief can 
be granted. 

Appellees urge that no cause of action is here stated by 
the complaint for the reason that the designation consti¬ 
tutes an official communication and that officers are im¬ 
mune from civil liability arising from such communica¬ 
tions. Appellees also suggest that the JAFRC, as an un¬ 
incorporated association, has no standing to complain of 
deprivation of rights under the due process clause of the 
Fifth Amendment Further, appellees argue that the ac¬ 
tion here complained of constitutes an undisturbable ex¬ 
ercise of official discretion. 




19 


Appellees have failed to cite or refer to a single author- j 
ity wherein it was held that injunctive relief could not be i 
obtained in connection with injuries suffered as a result of 
allegedly official communications. Nor have appellees in- | 
dicated any compelling or persuasive reason in public pol- ! 
icy why the exemption from liability in damages for offi- | 
cial communications should be extended to cover an action i 

i 

in equity. Appellant submits that the “far reaching oppor- j 
tunity for oppression”, afforded by the doctrine of abso- j 
lute immunity “ought not to be extended beyond the im- j 
pulse that gave it being” ( Glass v. Ickes, 117 F. (2) 273, 
281) and that, therefore, the doctrine not be extended to j 
cover the novel situation here involved. In any event, j 
since the immunity invoked by appellees applies only to | 
statements made in the proper performance of official j 
duties, “a litigable issue remains as to whether the lan- j 
guage was in fact used in the course of such duties” (Note, i 
48 Columbia Law Rev . 1050, 1057) and the motion to dis- j 
miss should therefore have been denied, particularly in 
view of the circumstance that Executive Order #9835 j 
makes no provision for the publication of the list of des¬ 
ignated organizations. 

Appellees are in error when they contend that an unin¬ 
corporated association may not assert the substantive or | 
procedural rights directly guaranteed by the due process 
clause of the Fifth Amendment or the substantive rights 
of the First Amendment incorporated into the Fifth j 
Amendment through the due process clause of the Fifth 
Amendment. In Gr os jean v. American Press Company, 
297 U. S. 233, the Supreme Court held: 

• • . ;• i 

“Appellant contends that the Fourteenth Amend¬ 
ment does not apply to corporations; but this is only 
partly true. A corporation, we have hold, is not 
a ‘citizen’ within the meaning of the privileges and j 
immunities clause. Paul v. Virginia, 8 Wall 168,19 
L. ed. 357. But a corporation is a ‘person’ within 




the meaning of the equal protection and due process 
of law clauses, which are the clauses involved here. 
Covington & L. Turnip, Road Co. v. Sandford, 164 
U. S. 578,592,41L. ed. 560,565,17 S. Ct. 198; Smyth 
v. Ames, 169 U. S. 466, 522, 42 L. ed. 819, 840, 18 
S. Ct. 418.” (297 U. S., 244.) 

Again, in Bridges v. California , 314 U. S. 252, the Su¬ 
preme Court sustained the rights to freedom of speech and 
press, under the due process clause of the Fourteenth 
Amendment, asserted by corporations which were parties 
to that action. And in Hannigan v. Esquire , 327 U. S. 146, 
the Supreme Court plainly indicated that a corporation 
could assert and rely upon the prohibitions contained in 
the First Amendment against the abridgement of freedom 
of the press. Hague v. CIO , 307 U. S. 496, cited and relied 
upon by appellees, does not establish that the appellant 
herein has no standing to assert rights arising under the 
due process clause of the Fifth Amendment for that case 
was a determination under the privileges and immunities 
clause rather than the due process clause of the Four¬ 
teenth Amendment. 

. . . . •* / 

Moreover, the basic premise that the appellant is as¬ 
serting some right of the organization as distinct from the 
rights of its members, contributors and supporters, is un¬ 
sound. An unincorporated association has no identity 
separate and distinct from its membership. The organiza¬ 
tion rather than each of the members is denominated as 
party plaintiff for reasons of procedural convenience only 
and under the authority of Rule 17 (b) (1) of the Federal 
Rules of Civil Procedure. The status of the organization 
for procedural purposes does not alter the substantive law 
that an unincorporated association is the aggregate of its 
membership; the association has no rights beyond those or 
different from those of its constituents. N. Y. General As¬ 
sociations Law, Section 12. Consequently, the rights here 
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asserted are the rights of the various individual members 
and participants in the activities of the JAFRC. Since ! 
those members and participants could join in an action to 
eliminate restrictions upon their activities in violation of 
the due process clause of the Fifth Amendment, it follows 
that the organization which may sue on their behalf may | 
assert the same rights. 

Finally, only brief comment is necessary in connection 
with the appellees’ contention that a court of equity would 
not disturb an exercise of official discretion. This con- j 
tention mistakes the nature of the instant action. For this 
suit is a challenge to the constitutionality of the authority 
pursuant to which appellees acted, not to the correctness 
of the determination made by the Attorney General. In- | 
deed, it was in deference to the unreviewability of the ex- j 
ercise of official discretion that appellant chose to attack 
the validity of the action of appellees rather than the cor¬ 
rectness thereof. Appellant has already adequately demon¬ 
strated that where the constitutional or statutory authority 
for official action is challenged, a court of equity has juris¬ 
diction to determine that question (see Appellant’s Main 
Brief, pp. 18-19, 22-23). For it is fundamental to our form 
of constitutional government that the determination of the j 
constitutionality of the authority pursuant to which an | 
executive officer acts may not be committed to the exclusive, 
non-reviewable discretion of that officer where those acts | 
affect private constitutional or property rights. Lockerty 
v. Phillips, 319 U. S. 182, 188. Accordingly, this Court is 
not precluded from reviewing the constitutionality of Ex- j 
ecutive Order #9835 and, upon such review, declaring the 
unconstitutionality of that Order by the doctrine that a j 
court will not disturb or interfere in matters left to execu- j 
tive discretion. 

• . • . • ! 

i 

: 

i 

j 

i 

I 

! 
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i 
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CONCLUSION 

The judgment of the Court below should be re¬ 
versed, the motion to dismiss denied, and the injunc¬ 
tion pendente lite granted. 

Respectfully submitted, 
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i ^ 

Wolf, Popper, Ross & Wolf 
160 Broadway 
New York 7, N. Y. 

902 20th Street, N. W. 
Washington, D. C. 

Attorneys for Appellant 

On the Brief: 

Murray A. Gordon 
Robert H. Goldman 
Jerome J. Bobnbtetn 

Of Counsel . 


I 


United States ©mart at Appeals 

FOE THE DlSTBICT OF COLUMBIA 


No. 10002 

JOINT ANTI-FASCIST REFUGEE COMMITTEE, 

Appellant, 


I 

i 


j 

i 

i 

j 



PETITION FOR REHEARING 


Rogge, Fabricant, Gordon & Goldman 
401 Broadway, 

New York City 13, N. Y. 

United State* Court of Appeals 1700 Eye Street, N. W. 
for the District of Columbia Washington 6 , D. C. 

Circuit 


FILED . n ,UG 2 61349 

CLERK 


Wolf, Popper, Ross & Wolf, 
160 Broadway, 

New York City 7, N. Y. 

1740 K Street, N. W. 
Washington, D. C. 
Attorneys for Appellant. 



Judicial Puxtikg Co., Ixc, 82 Beckman St., N. Y.—BEekmaa 3-9084-5-6 











INDEX 


PAGE 

; 

I—The facts set forth in the complaint constitute a 
denial that the appellant falls within the designa¬ 
tion made by the Attorney General. 2 

II— Columbia Broadcasting System v. United States 
governs and the facts and constitutional issues 
in this case distinguish it from Standard Scales 
Company v. Farrell . 3 

HE—The cases cited by the Court as giving the Presi¬ 
dent or his agents the necessary power are not 
applicable. S 

Conclusion. t 

! 

Certificate. 8 

i 

i 

i 


Table op Cases Cited j 

i 

] 

Atkins v. Kansas, 191 U. S. 207. 6 

i 

Columbia Broadcasting System v. United States, 316 
U. S. 407 (1942).3,4 ,1 

Friedman v. Schwellenbach, 159 F. 2d 22, 81 U. S. 
App. D. C. 365 (1946), cert. den. 330 U. S. 838. 4 

Humphrey’s Executor v. United States, 295 U. S. 602 


(1935). 9 

Keim v. United States, 177 U. S. 290 (1900). 9 


Marhury v. Madison, 5 U. S. (1 Cranch.) 137 (1803).. 9 

People v. Crane, 214 N. Y. 154, aff’d 239 U. S. 195.... 6 

Standard Scales Company v. Farrell, 249 U. S. 571.. .3,4,7 
United Public Workers v. Mitchell, 330 U. S. 75.5,6 


i 














'. - w * .., *• 



Httttrh ^fatra Court of Apprala 

FOE THE DlSTBICT OF COLUMBIA 


No. H 


Joint Anti-Fascist Refugee Committee, 

Appellant I 
v. 

Tom C. Clabk, Attorney General of the 
United States, et al., 


Appellees. 


PETITION FOR REHEARING 

To the Honorable the Chief Justice and Associate Justice$ 
of the United States Court of Appeals for the District 
of Columbia: 

I 

This petition is made by appellant, pursuant to Rule 26 
of the General Rules of the United States Court of Ap| 
peals for the District of Columbia, for a rehearing in the 
above entitled case, and upon such rehearing, for a re¬ 
versal of the judgment of this Court affirming the order 
of the United States District Court for the District of 
Columbia dismissing the complaint and denying appelt 
lant’s motion for a preliminary injunction. 

I 

It is respectfully submitted that a rehearing as prayed 
for by appellant should be granted for the reason that 
the majority opinion dated August 11, 1949, rendered by 
Mr. Justice Peoctob, indicates that the decision of this 
Court was based upon a misconception of certain materia^ 
issues of law and fact 

i 

i 

! 

i 

i 


i 

i 

i 

i 

i 

i 




2 


I 

The facts set forth in the complaint constitute a 
denial that the appellant falls within the designation 
made by the Attorney General. 

For purposes of this appeal, the facts in the complaint 
must be assumed to be true. According to its complaint, 
appellant is a charitable organization whose chief activity 
has been to raise funds for the benefit of anti-fascist refu¬ 
gees, primarily those persons who had fought with and as¬ 
sisted the duly constituted government of Spain against 
the overthrow of the government by Francisco Franco and 
others. 

The acceptance of the aim and purposes and activities 
of appellant as set forth in the complaint as constituting a 
true picture of appellant’s activities negates the possibility 
that appellant was “subversive”, and thus in effect denies 
it. Whatever definition may be given to the vague term 
“subversive”, it cannot be held to encompass the activities 
of appellant set forth in the complaint, which must be as¬ 
sumed to constitute a true picture of its activities. 

Therefore, the statement at pages 2 and 3 of the major¬ 
ity opinion of this Court: 

“. . . The complaint contains no express denial that 
the Committee falls within the designation made by 
the Attorney General.” 

is misleading and incomplete in that by setting forth ex¬ 
plicitly what its activities were the appellant negates the 
possibility that it was subversive. 


I 
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II 

Colombia Broadcasting System v. United States 
governs and the facts and constitutional issues in this 
case distinguish it from Standard Scales Com p a ny v. 
Farrell 

i 

| 

The Court in its decision held that the instant case was 
much like Standard Scales Company v. Farrell, 249 U. Si 
571, which was decided in 1919. The Court failed to coni 
sider the effect of Columbia Broadcasting System v. United 
States, 316 U. S. 407, decided in 1942, upon the Farrell case, 
and upon the instant case. The principles of law established 
in the Columbia Broadcasting System case are more closely 
analogous to the instant case than are those established in 
the Farrell case. 

In the Farrell case the State Superintendent made a 
finding that certain types of scales were defective, and 
plaintiff, being a manufacturer of that type of scale, chal¬ 
lenged his finding. The finding was generic. The case 
would have been more applicable to this matter if the “ad¬ 
visory” letter from the Attorney General had described 
the type of organization membership in which he considered 
as evidence of disloyalty on the part of government eni- 
ployees, rather than specifically listing the Joint AntjL- 
Fascist Refugee Committee as “subversive”. 

I 

The order here clearly affected appellant’s relationship 
to government employees. It was not one where appellant ts 
rights would be affected only on the contingency of future 
administrative action. As the Court said in the Columbia 
Broadcasting System case, supra, p. 418: 

“It is common experience that men conform their 
conduct to regulations by governmental authority $o 
as to avoid the unpleasant legal consequences which 
failure to conform entails.” 
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Accepting the allegations in the complaint of the Colum¬ 
bia Broadcasting System, supra , as true, as the Court stated 
it was required to do, page 414, the Court found that numer¬ 
ous affiliated stations had conformed to the regulations to 
avoid loss of their licenses with consequent injury to the 
appellant. Accepting the allegations in the complaint of 
the Joint Anti-Fascist Refugee Committee as true, it must 
be found that numerous government employees resigned 
from the appellant, refused to speak for the appellant or 
otherwise to participate in its activities as a result of the 
listing of appellant as subversive, and that appellant was 
injured as a result thereof. 

In the instant case the * 4 advice” was actually a warning 
to government employees that if they did not sever their 
connection with appellant they would probably be found 
to be disloyal and that they would lose their jobs as a result, 
just as in the Columbia Broadcasting System case the order 
was a warning to radio stations that if they did not cancel 
their contracts with the appellant, they probably would 
not get their licenses renewed. Because the Attorney Gen¬ 
eral’s action does not in itself require the discharge of all 
members of the appellant organization, it cannot be said 
that the order in its execution will not have that effect. 
Orders of this nature are not self-executing. Nevertheless, 
it cannot be denied that the effect of this order upon the 
appellant was essentially the same as a finding by the At¬ 
torney General that all members of the Joint Anti-Fascist 
Refugee Committee are “disloyal” and should therefore be 
barred from government employment. 

In stating that this case is much like the Farrell case the 
Court ignores one essential difference, the types of activity 
affected by the regulations. No question of rights under 
the First Amendment were involved in the Farrell case, 
whereas the instant case involves an interference with the 
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right of freedom of speech, freedom of association, the 
right to petition and the right of assembly, and is a prior 
restraint upon the exercise of these rights by the appellant 
and its members. 


The cases cited by the Court as giving the Presi¬ 
dent or his agents the necessary power are not 
applicable. j 

j 

In its opinion, the Court states that had the President 
done what the Attorney General did his action would have 
been within the realm of his executive power, not subject 
to judicial review. In support of this proposition, the 
Court cited Marbury v. Madison , 5 U. S. (1 Cranch.) 137, 
164-166 (1803); Keim v. United States , 177 U. S. 290, 2^3 
(1900); Humphrey’s Executor v. United States, 295 TJ. S. 
602, 629-630 (1935). 

In the Humphrey’s case not only did the Court treat 
as reviewable the executive’s exercise of his removal power 
but the Court held that his exercise in the particular cir¬ 
cumstances was invalid. The Executive Order being chal¬ 
lenged herein and the listing of appellant thereunder ap¬ 
plies to all governmental employees, including those whose 
positions are similar to Humphrey’s in their character.- 

The Keim case did not involve as in this case general 
standards for government employees. That general 
standards are not beyond judicial review is clearly es¬ 
tablished by United Public Workers v. Mitchell, 330 U. S. 
75, where the Supreme Court declared at page 100: 

“ Appellants urge that federal employees are pro¬ 
tected by the Bill of Rights and that Congress may 
not ‘enact a regulation providing that no Republican, 
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Jew or Negro shall be appointed to federal office, or 
that no federal employee shall attend Mass or take 
any active part in missionary work’. None would 
deny such limitations on Congressional power .. 

See also People v. Crane, 214 N. Y. 154, affd. 239 U. S. 
195 and Atkins v. Kansas, 191 U. S. 207. 

The Keim case held merely that the removal of a person 
from office on account of inefficiency is beyond review in 
the courts and that the courts should not interfere with the 
ordinary duties of the executive department. The promul¬ 
gation of Executive Order 9835 and the listing of appellant 
thereunder cannot be considered as an ordinary duty of the 
executive department for the reasons set forth hereafter. 

The Court’s opinion also cites Friedman v. Schwellen- 
bach, 159 F. 2d 22, 24, 81 U. S. App. D. C. 365 (1946), cert, 
denied 330 U. S. 838 for the proposition that Congress may 
prescribe qualifications of government employees and at¬ 
tach conditions to their employment. The Court in its 
opinion therein stated: 

“... the courts will not review managerial acts, not 
clearly arbitrary, of executive officials performed 
within the scope of their authority, and will not sub¬ 
stitute their judgment in such matters for that of the 
officials.” (Emphasis added.) 

This Court therefore indicated in the Schwellenbach case 
that it will review action which is clearly arbitrary. In the 
instant case it appears from the face of the complaint that 
there was clearly such action. 

Since there can be no possible relationship between the 
support of the activities of appellant as set forth in the 
complaint and the loyalty of government employees, Execu¬ 
tive Order 9835 and the listing of appellant thereunder are 
clearly an arbitrary exercise of power and thus subject to 
judicial review, even under the decision of this Court in 
Schwellenbach . 


I 


Conclusion 

I 

The Court erroneously stated that the complaint of 
the appellant did not deny that the Committee falls within 
the designation made by the Attorney General. 

The majority opinion fails to meet the issues before 
the Court on the appeal. The ordinary exercise by the 
President of his right to hire and discharge government 
employees is not being challenged in this case. His right 
to exercise this power in an arbitrary and unconstitu¬ 
tional manner is at issue. 

j 

Furthermore, the Court mistakenly held that this case 
is similar to the Farrell case while failing to recognize 
that it is actually similar to the Columbia Broadcasting 
System case. 

A rehearing should be granted and upon such rehearf- 
ing the issues of this case should be considered and the 
judgment of the District Court reversed. 

i 

I 
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Certificate 

Benedict Wolf, counsel for petitioner, does hereby 
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Benedict Wolf, 
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96; Texas Consol. Theatres , Inc. v. Pittman (C. C. A. 5), 94 
F. (2d) 203. 

The decision of this Court, affirming the judgment of the 
District Court dismissing the complaint/ is clearly correct. 
No grounds of substance or procedure other than those previ¬ 
ously urged by appellant having been advanced to detract from 
that decision, the petition for rehearing should be denied. 
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Special Assistant to the Attorney General. 
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BRIEF FOR THE AMERICAN CIVIL LIBERTIES 
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Statement 

This is an appeal, brought pursuant to 28 U. S. C. §225 
(a) (Judicial Code, §128 (a), Feb. 7, 1925, c. 150, 43 Stall 
813, Feb. 13, 1925, c. 229, §1, 43 Stat. 936), from an order 
dismissing the complaint and denying plaintiffs motion 
for a preliminary injunction in an action involving the 
constitutionality of Executive Order #9835, the so-called 
“Loyalty Order.” 

The American Civil Liberties Union is an organization 
devoted to the protection and expansion of the guarantees 
contained in the Bill of Rights. It is against Communism 
and indeed it is unalterably opposed to any government or 
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organization of society which suppresses those rights. 
It has no political connection of any kind. It is interested 
in this case as amicus solely because it believes that civil 
rights have been jeopardized. 

Statement of Facts 

The action was brought for declaratory and injunctive 
relief by the Joint Anti-Fascist Refugee Committee (here¬ 
inafter referred to as “JAFRC”) against the Attorney 
General of the United States and the members of the 
Loyalty Review Board of the Civil Service Commission, 
all as individuals. Pursuant to Executive Order #9835 
the Attorney General of the United States on November 
24, 1947, in a letter to the defendant Seth Richardson, 
Chairman of the Loyalty Review Board, listed the plaintiff 
JAFRC among eighty-nine other organizations as “sub¬ 
versive”. Plaintiff never received any notice or hearing 
concerning such designation, and on December 4, 1947, 
the defendant Richardson released the letter to the press. 
It is claimed that the publication of the letter caused the 
plaintiff to lose its tax exemption, licenses to solicit funds, 
contributions and members. As a direct result of the pub¬ 
lication of the letter, the plaintiff alleges it has also been 
denied meeting places and facilities necessary to the con¬ 
duct of its activities. 

The pertinent portions of Executive Order #9835 (12 
Fed. Reg. 1935 (1947) ) are: 

“Part m Sec. 3: The Loyalty Review Board 
shall currently be furnished by the Department of 
Justice the name of each foreign or domestic organi¬ 
zation, association, movement, group or combina¬ 
tion of persons which the Attorney General, after 


appropriate investigation and determination, desig-j 
nates as totalitarian, fascist, communist or snb-| 
versive, or as having adopted a policy of advocating 
or approving the commission of acts of force oil 
violence to deny others their rights under the Con-! 
stitution of the United States, or as seeking to alter 
the form of government of the United States by 
unconstitutional means. 

a. The Loyalty Review Board shall disseminate 
such information to all departments and agencies.: 

4 4 Part V 2: Activities and associations of ah 
applicant or employee which may be considered in 
connection with the determination of disloyalty may 
include one or more of the following: 

“(f): Membership in, affiliation with or sym¬ 
pathetic association with any foreign or domestic? 
organization, association, movement, group or corn! 
bination of persons, designated bv the Attorney 
General as totalitarian, fascist, communist, or sub!- 
versive, or as having adopted a policy of advocating 
or approving the commission of acts of force op 
violence to deny other persons their rights under 
the Constitution of the United States, or as seeking 
to alter the form of government of the Unitecjl 
States by unconstitutional means.” 

j 

I 

Discussion 

i 

j 

The Government has an inherent and proper authority, 
by normal administrative procedures, to eliminate disloyal 
employees and security risks. The exercise of this author¬ 
ity may be initiated by the President in an appropriate 
directive. Such directive itself and all activity thereunder, 
however, must come within the confines of the requirements 
of due process of law and of other rights of the employees. 
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Our objection, therefore, is to Part HI, Section 3, and 
Part V, Section 2 f, the quoted portions of Order #9835, 
and the procedure thereunder under which, without any 
semblance of due process of law, and in violation of the 
First, and Fifth Amendments to the Constitution, the 
Attorney General is enabled to effect the ex parte black¬ 
listing of private organizations although they must be 
presumed to be lawful until proved otherwise by appropri¬ 
ate judicial procedure. 

The Attorney General could derive such power only 
through one of two sources: 

(1) By delegation from Congress through legis¬ 
lation—or 

(2) The constitutional powers of the President. 

There has been no delegation by Congress. As to Pres¬ 
idential powers, Article II of the Constitution deals with 
the executive power. Section 1 of Article II, vesting the 
executive power in the President, Section 2 of Article II, 
giving the President power to require opinions from 
officers of executive departments on any subject relating 
to the duties of their offices, and Section 3 of Article II, 
enjoining upon the President the duty to take care “that 
the laws be faithfullv executed’’, have been construed to 

•r • 

accord the President certain powers in connection with 
the removal of Federal employees. These powers, how¬ 
ever, cannot be arbitrarily exercised and must be employed 
within the confines of the other provisions of the Constitu¬ 
tion and the amendments thereto. 

It is one thing to say that the President may require 
and shall receive the assistance of the Attorney General in 
determining whether or not an employee is disloyal and 
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should be discharged. In connection therewith it may well ; 
be that the President has the power to require that the j 
Attorney General investigate a particular organization j 
to which an employee may happen to belong to determine j 
whether the activities of the employee in connection with j 
his membership are such as to render the employee unfit j 
for Government employment. This is a far cry, however, j 
from the unlimited exercise by the Attorney General of 
the power by characterizing in a wholesale manner in his j 
absolute discretion, without notice or hearing, a large j 
group of private and presumably lawful organizations as 
“subversive”, particularly when such designation is | 
destructive of lawful rights of the organizations and is i 
violative of the First and Fifth Amendments to the Con- j 
stitution. 

It is fundamental in our system of government that no j 
official prescribe for the people what is “false” and what! 
is 4 * true” doctrine. 

As was said in West Virginia State Board of Education | 
v. Barnette, 319 TJ. S. 624, 642: j 

“If there is any fixed star in our constitutional 
constellation, it is that no official, high or petty,] 
can prescribe what shall be orthodox in politics,! 
nationalism, religion, or other matters of opinion orj 
force citizens to confess by word or act their faith! 
therein. If there are any circumstances which per-! 
mit an exception, they do not now occur to us.” i 

I 

This principle was reiterated in Thomas v. Collins, 323| 
U. S. 516, page 545, where Mr. Justice Jackson said: 

“But it cannot be the duty, because it is not the' 
right, of the state to protect the public against false 
doctrine. The very purpose of the First Amende 
ment is to foreclose public authority from assuming 
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a guardianship of the public mind through regulat¬ 
ing the press, speech, and religion. In this field 
every person must be his own watchman for truth, 
because the forefathers did not trust any govern¬ 
ment to separate the true from the false for us.” 
(Italics supplied.) 

It is to be remembered that the exercise of the power 
sought to be delegated in the quoted portions of Order 
#9835 is limited by no ascertainable standards, need not be 
preceded by any hearing or findings, and is non-reviewable. 
Some of the terms are so vague that the Order seeks to 
enable the Attorney General to define what is orthodox 
and proper in the area of thought, speech and association, 
in accordance with his personal and subjective reactions 
at the moment of definition by him. 


POINT I 

Assuming, but not admitting, that there could be a 
valid grant of power to the Attorney General to create 
a blacklist of private organizations, its application in 
the case at bar has violated the First Amendment and 
the Fifth Amendment. 

The manner in which the Attorney General has exer¬ 
cised the purported power sought to be set up by the 
quoted portions of Executive Order #9835 has resulted 
in a clear violation of the rights of the JAFRC under the 
First Amendment. 

The form and also the manner of exercise of the pur¬ 
ported powers sought to be created by Order #9835 have 
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also violated the Fifth Amendment in several respects, in j 
that: ! 

(1) The power sought to be granted and its exer¬ 
cise were arbitrary and unreasonable and not neces- | 
sary to the purposes to which they are dedicated- 

(2) No notice of charges was given and no oppor- j 
tunity to be heard was furnished. 

(3) The power sought to be granted and improp- j 
erly delegated by Order #9835 was limited by no 
ascertainable standards. The terms used have been | 
judicially determined to be vague and not susceptible j 
of being used as the basis for charges with the j 
degree of definiteness and certainty requisite by the j 
Sixth Amendment to the Constitution. 

i 

(4) The purported power sought to be given by 
Order #9835 and its exercise in this case is premised 
upon the judicially repudiated principle of guilt by; 
association. 

i 

(a) The violation of the First Amendment. 

i 

i 

The JAFRC was organized to provide relief for anti-! 
Fascist refugees, and its organization was based upon cer¬ 
tain activities in the realization of which rights of speech, 
press and assembly are employed. The action of the Attor- 1 
ney General has seriously impaired the activities of thej 
JAFRC, particularly in repect to its freedom of speech, 
of press and of assembly. The JAFRC has lost 
and contributions. It has been denied the use of 
places. It has lost its tax exemption and licenses to 
contributions, all as a direct result of the action 
Attorney General. A severe burden has been placed upon 
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its freedom of speech, press and assembly. The condnct 
of the Attorney General has therefore violated the First 
Am endment. 

In Thomas v. Collins, 323 U. S. 516, 537, Mr. Justice 
Butledge said: 

“A restriction so destructive of the right of public 
discussion without greater or more imminent danger 
to the public interest than exists in this case is 
incompatible with the freedoms secured by the First 
Amendment.” 

(b) Th-e quoted portions of Order #9835 and the 
exercise of the powers purported to be granted 
thereby violate the Fifth Amendment in several 
respects. 

(1) The power sought to be granted and its exer¬ 
cise were arbitrary and unreasonable and not neces¬ 
sary to the purposes to which they are dedicated. 

There is no constitutionally sufficient justification for the 
abridgment of the plaintiffs rights under the First Amend¬ 
ment. The First Amendment extends to a grant of power 
to an official. Hannegan v. Esquire, 327 U. S. 146, 151, 
158; Ex parte Endo, 323 U. S. 283, 298; Thornhill v. Ala¬ 
bama, 310 U. S. 88, 97; Lovell v. Griffin , 303 U. S. 444; 
Near v. Minnesota, 283 U. S. 697. 

Only a clear and present danger that the substantive 
evils which Congress has a right to prohibit will occur, 
warrants the abridgment of constitutional rights guar¬ 
anteed by the First Amendment. Schenck v. United States, 
.249 U. S. 47; Bridges v. California, 314 U. S. 252; West 
Virginia State Board of Education v. Barnette, 319 TJ. S. 
624; Thomas v. Collins, 323 U. S. 516. The presence of 
such a clear and present danger may not be presumed. 
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Thomas v. Collins, 323 U. S. 516, 529; Thornhill v. Ala¬ 
bama, 310 U. S. 88, 96; United States v. Carotene Products 
Co., 304 U. S. 144. 152 n. 4. 

The quoted portions of Order #9835 are an unprece¬ 
dented grant of an alleged power, the exercise of which 
would be warranted only under extreme circumstances. 
The clear purpose of these provisions of the order is 
merely to furnish the Loyalty Review Board with a list j 
of organizations membership in which “may be considered j 
in connection with the determination of disloyalty.” It 
is clear that this purpose might have been fulfilled without i 
publicly blacklisting the organization and designating it! 
as subversive, etc. There is a glaring disproportion be- j 
tween purpose and power, between necessity and injury, 
so that the exercise of the power by the Attorney Gen- j 
eral must be held invalid as arbitrary and unreasonable, 
and hence repugnant to the due process clause of the 
Fifth Amendment. There must be a “real and substan¬ 
tial relation” between the public welfare and the object 
sought. Betts v. Brady, 316 TJ. S. 455; Doyle Transfer 
Co. of Glasgow, Ky. v. U. S. (D. C. 1942) 45 F. Supp. 691. 

Force is lent to the foregoing argument by a considera¬ 
tion of the fact that out of over 2,110,000 Federal 
employees so far investigated by the F.B.I., it appears 
that less than 400 persons would be subject to dismissal.! 

(2) No notice of charges was given and no oppor¬ 
tunity to be heard was furnished. 

In the first place, it is to be noted that Order #9835 
does not provide for the giving of a notice to, furnishing 
of charges to, or an opportunity to be heard by an organi¬ 
zation about to be blacklisted. 


i 

i 

i 


i 

i 
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The Supreme Court has recently defined the minimum 
guarantees contained in the due process clause: 

“A person’s right to reasonable notice of a charge 
against him, and an opportunity to be heard in his 
defense—a right to his day in court—are basic in 
our system of jurisprudence; and these rights in¬ 
clude, as a minimum, a right to examine the wit¬ 
nesses against him, to offer testimony, and to be 
represented by counsel.” In re Oliver, 333 U. S. 
257, 273. 

These various guarantees apply also to administrative 
action. Morgan v. United States, 304 TJ. S. 1; Opp Cotton 
Mills v. Administrator, 312 TJ. S. 126; Saltzman v. Strom- 
berg Carlson Telephone Mfg. Co., 60 App. D. C. 31, 46 F. 
(2) 612. The right to a fair hearing is deemed particularly 
essential where, as here, the rights affected are not only 
property rights but personal and civil liberties guaranteed 
by the Bill of Rights. Bridges v. Wixon, 326 U. S. 135; 
Ng Fung Ho v. White, 259 TJ. S. 276; Wong Wing v. 
United Stales, 163 TJ. S. 228; Shields v. Utah Idaho Central 
R. R. Co., 305 TJ. S. 177. 

It is clear, therefore, that the Attorney General’s failure 
to give to the JAFRC notice of his investigation, partic¬ 
ulars of the alleged charges against it, and an opportunity 
to be heard in its defense, all constitute a violation of the 
due process clause of the Fifth Amendment. 

(3) The power sought to be granted and improp¬ 
erly delegated by Order #9835 was limited by no 
ascertainable standards. The terms used have been 
judicially determined to be vague and not suscep¬ 
tible of being used as the basis for charges with 
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the degree of definiteness and certainty requisite 
by the Sixth Amendment to the Constitution. 

i 

I 

The terms “totalitarian”, “communist”, “fascist” andj 
4 ‘ subversive ’ * are not easily susceptible of definition. They 
mean different things to different people. They are fluid 
words which change with the times and with the subjective 
reaction of the user. 

i 

The term “subversive” was held vague and indefinite 
in Winters v. New York, 333 U. S. 507. i 

A statutory^ test which would disallow on the ballot any 
“organization or group * « • associated directly or 

indirectly with Communist, Fascist or other un-American 
principles” was said to be so vague and indefinite as to 
make the act invalid. Feinglass v. Reinecke (N. D. Ill! 
1942), 48 P. Supp. 438. j 

Under Part Y 2 (f) one of the factors which may be 
considered in the determination of disloyalty is ‘ £ member¬ 
ship in, affiliation with or sympathetic association with” 
any organization designated by the Attorney General ajs 
totalitarian, etc. While membership and affiliation aiie 
reasonably definite, “sympathetic association” is a terxp 

i 

of such varying, vague and uncertain character as to ren¬ 
der it impossible of accurate legal definition. 

Consequently the very terms of the quoted paragraphs 
of Order #9835 are so vague, complex and susceptible of 
varying interpretation as to make them lacking in th^t 
certainty with which the spirit of the Sixth Amendment 
requires any person “to be informed of the nature and 
cause of the accusation” against him. Even if the Attor¬ 
ney General had been so minded, it would have been impos¬ 
sible for him to inform the JAFRC of the nature of the 
accusation against it within the requirements of the 


i 

i 
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spirit of the Sixth Amendment. U. 8. v. Durst (D. C. W. 
Va. 1945), 59 F. Snpp. 891. 

The lack of sufficient standards to guide the Attorney 
General in coming to a decision as to the character of an 
organization or to enable the trier of the facts to make a 
decision in connection with the trial of an employee renders 
the quoted portions of Order #9835 in conflict with the 
principles of Schechter Poultry Corporation v. U. S., 295 
U. S. 495. 

As the scope of the due process clause of the Fifth 
Amendment embraces the guarantees of the Sixth Amend¬ 
ment, this inability to define the charge against the JAFRC 
and against any employee member thereof is also violative 
of the Fifth Amendment. 

(4) The purported power sought to be given by 
Order #9835 and its exercise in this case is premised 
upon the judicially repudiated principle of guilt 
by association. 

The principle of guilt by association, which is alien to 
our traditions and repugnant to the fundamentals of Amer¬ 
ican democracy, has been making alarming headway in 
administrative processes in this country in the last three 
or four years. It is well that it has been judicially repudi¬ 
ated by our highest court. In Schneiderman v. TJ. S., 320 
U. S. 118, the court, at page 136, said: 

“Under our traditions beliefs are personal and 
not a matter of mere association, and that men in 
adhering to a political party or other organization 
notoriously do not subscribe unqualifiedly to all of 
! its platforms or asserted principles.” 
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In another portion of the opinion, at page 154, footnote 
41, the court quoted with approval the immortal words of 
Mr. Charles E. Hughes, later Chief Justice, in which he 
declared in a memorial presented to the Assembly of the 
State of New York in 1920 in connection with the suspen¬ 
sion without hearing of five Socialist members of the 
Assembly: 

“It is of the essence of the institutions of liberty 
that it be recognized that guilt is personal and can¬ 
not be attributed to the holding of opinion or to 
mere intent in the absence of overt acts.” 

The quoted portions of Order #9835 when taken 
together attempt to give the Attorney General power to 
blacklist organizations with the intent that the blacklist 
shall be used in determining whether or not a member of 
a blacklisted organization is disloyal because of his mem¬ 
bership, affiliation or sympathetic association with the 
organization. By setting up a mechanism for the creation 
out of whole cloth of a false evidentiary standard to which 
undue influence would be accorded by the trier of the facts 
(because of the prestige and authority of the Attorney 
General), the Order creates a procedural monster anti¬ 
thetical to fundamental principles of American democratic 
justice and clearly violative of the due process clause of 
the Fifth Amendment. 

The use in the case at bar of the purported grant of 
power therefore violates the Fifth Amendment in that 
it is arbitrary and unreasonable and not necessarv to the 

m/ m 

purposes sought to be achieved, in that there is a failure 
of due process because of lack of notice and hearing, in 
that the vagueness of language makes the certainty of 



charges requisite by the Sixth Amendment impossible, 
and in that it seeks to set up a mechanism founded on 
guilt by association and alien to due process of law. 


CONCLUSION 

The judgment of the court below should be reversed, 
tlie motion to dismiss denied, and the injunction 
pendente lite granted. 
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